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ENJOINING ENFORCEMENT OF JUDGMENT 
BECAUSE OF FRAUD OF PLAINTIFF 
IN SIMULATING INJURY. 


A very important decision has just been 
rendered by the U. S$. Circuit Court of Ap- 
peals (8th Cir.) holding that a federal 
court may enjoin a personal injury judg- 
ment rendered by a state court if it subse- 
quently appears that the injury of which 
the plaintiff complained was simulated. 
Chicago, Rock Island & Pac. R. R. v. Cal- 
licotte, 267 Fed. 799. The fact that the 
state court refused to set aside the judg- 
ment and that the United States District 
Court had refused to enjoin it, makes the 
decision of the Court of Appeals stand out 
as being somewhat unique. 

Here are the facts. Callicotte was in- 
jured while in the employ of the Rock 
Island Railway at St. Joseph, Mo., on De- 
cember 28, 1914. 
state court alleging that his lower limbs 
had been permanently paralyzed by the in- 
juries received. On June 23, 1915, he re- 
covered a large judgment from which the 
defendant appealed to the Supreme Court 
of Missouri. About a year after the judg- 
ment defendant learned that Callicotte was 
enjoying the full use of his legs and on in- 
quiry learned that the paralysis which he 
had alleged as the basis of his suit had been 
feigned and that his witnesses had testified 
falsely to assist him in getting the judg- 
ment. Defendant then asked the state 
court to set aside the judgment on motion 
in nature of an order for a writ of error, 


He brought suit in the 


coram nobis, but the motion was overruled. 
It then filed this proceeding in the Dis- 
trict Court to enjoin the enforcement of 
the judgment at law. The District Court 
sustained a demurrer to the plaintiff's evi- 
Subsequently the Missouri Su- 
preme Court affirmed the original judg- 
ment and also the order overruling the mo- 
‘tion for a writ of error coram nobis. In 


dence. 





the decision of the United States Court of 
Appeals the judgment of the District Court 
is reversed and that Court instructed to 
grant the injunctive relief prayed for. 


The fraud of Callicotte which the Court 
of Appeals declared was sufficient to vitiate 
his judgment was in a conspiracy between 
him and his witnesses to disguise the fact 
that his limbs were in good condition and 
in the use of a drug which produced tem- 
porary paralysis at the time of his exami- 
nation by defendant’s physicians. It ap- 
peared in the testimony that from the date 
of the injury to the day when judgment 
was entered Callicotte was secreted in his 
home and was never seen except on rare oc- 
casions and then in a wheeled chair; that 
a month after the judgment he was seen 
walking as usual, claiming that the paralysis 
had suddenly disappeared. One witness 
testified that she had recognized Callicotte 
in a woman’s dress in his own yard bring- 
ing in coal, and that this occurred before 
the day of trial. Several of Callicotte’s 
physicians, who claimed to have been de- 
ceived by him and his use of drugs to pro- 
duce temporary paralysis, testified that they 
believed plaintiff's injury was simulated. 


It is important to notice that the fraud 
here does not consist in the perjury of 
plaintiff and his witnesses. It has been 
held over and over again that a judgment 
cannot be set aside on the ground of the 
perjury of witnesses or of the fraud of par- 
ties in respect of matters of evidence which 
were or could have been produced at the 
trial. United States v. Throckmorton, 98 
U. S. 61; Pico v. Cohn, 91 Cal. 129; Hud- 
gens y. Baugh, 225 Fed. 899; Hamilton v. 
McLean, 139 Mo. 678; Ross v. Wood, 70 
N. Y. 8; Vance v. Burbank, 101 U. S. 514. 
The fraud which will justify interference 
with a foreign judgment is fraud which is 
“extrinsic or collateral to the matter tried 
by the first court” to use the language of 
the Supreme Court in the Throckmorton 
case. That the Court of Appeals in the 
principal case appreciated this distinction is 
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clear from the following excerpt from the 
opinion. The Court said: 


“The facts in the case at bar have been 
already stated, and the question arises 
wherein lay the fraud. Was it simply in 
the. false testimony at the time of the trial 
that plaintiff was permanently paralyzed? 
By no means. The fraud consisted also in 
a concocted history of the case, to-wit, that 
plaintiff a few days after the accident be- 
came paralyzed, and remained so continu- 
ously thereafter up to the time of the trial, a 
period of more than six months. The conti- 
nuance of the paralysis for a period of more 
than six months was one of the most impor- 
tant factors on which all of the medical men, 
both for plaintiff and defendant, based their 
conclusions. We may disregard the ques- 
tion whether at the several times of the 
examinations of plaintiff he: was artificially 
paralyzed by drugs or feigned paralysis 
through self-control. We may even assume 
that he had true paralysis on these several 
occasions if possible, but the fact remains 
that in the intervals he had the use of his 
legs, and had been seen and known to use 
them on many occasions. Yet this true his- 
tory of the case was, by a conspiracy, con- 
cealed from the defendant ; the false history 
of the case was given to the various doctors 
for the defendant, and even to one of the 
plaintiff's own doctors, either by the plain- 
tiff himself or by another of his doctors. 
On this false and fraudulent foundation 
these medical experts rested their conclu- 
sions. In other words, they were induced 
by trickery to testify directly opposite to 
what they would undoubtedly have testified 
had they known the truth. The jury was 
deceived; the court was deceived; the wit- 
nesses many of them were deceived—all by 
this conspiracy and fraud, a fraud consist- 
ing not merely in the testimony of plaintiff 
on the trial, but also in this concocted plan 
outside of court, pursuant to which a false 
history of the case was made up and pro- 
claimed.” 


The Throckmorton case, supra, was for 
a long time believed to prevent interference 
with a foreign judgment by means of an 
injunction on the ground of fraud in its 
procurement. It was not until the case of 
Marshall v. Holmes, 141 U. S. 589, that 
interest in this method of procedure was re- 
vived and ever since this decision the fed- 








eral courts have had difficulty in classifying 
the cases as falling either under the rule 
in the Throckmorton case or in the Marshall 
case. And the Court of Appeals of the Sev- 
enth Circuit believed that there was a real 
conflict between the two cases and certified 
the question to the Supreme Court for de- 
cision, but the Supreme Court dismissed the 
certificate. Graver v. Faurot, 64 Fed. 24, 
76 Fed. 257, 162 U. S. 435, 16 Sup. Ct. 
799. 


The Marshall case was a proceeding to 
enjoin the enforcement of a judgment of a 
nisi prius court of Louisiana. The bill had 
been brought in the State Court, but an at- 
tempt was made to remove the proceeding 
to the federal court on account of the di- 
verse citizenship of the parties. The trial 
court denied the removal and on trial of 
the case refused the injunction. The case 
was affirmed by the Supreme Court of 
Louisiana and then taken to the Supreme 
Court of the United States which reversed 
the judgment on the ground that the state 
court had no jurisdiction to try the case 
after the filing of the petition for removal. 
But the Court went further and took cogni- 
zance of the declaration of the Supreme 
Court of Louisiana that there was no merit 
in the proceeding. In reply to that conten- 
tion*the Court gave expression to the fol- 
lowing statement which has been the sub- 


ject of much discussion. The Court said: 


“It is settled doctrine that any fact 
which clearly proves it to be against con- 
science to execute a judgment, and of which 
the injured party could not have availed 
himself in a court of law, or of which he 
might have availed himself at law, but was 
prevented by fraud or accident, unmixed 
with any fault or negligence in himself or 
his agents, will justify an application to a 
court of chancery.” 

The remedy which a defeated party to a 
judicial proceeding enjoys on account of 
fraud is either to set aside the judgment or 
to enjoin its enforcement. The latter is the 
remedy against a foreign judgment since 
only the court which renders a judgment 


can set it aside. The decision in the 
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Marshall case and many decisions of lower 
federal courts sustain the jurisdiction of a 
federal court to enjoin the enforcement of 
a judgment in a state court on the ground 
that the injunction acts on the party and 
not on the court. McDaniel v. Taylor, 196 
U. S. 415, 25 Sup. Ct. 255; Nat. Surety 
Co. v. Bank, 120 Fed. 593, 61 L. R. A. 394; 
Lehman vy. Graham, 135 Fed. 39; Union 
Ry. Co. v. Railroad, 207 Fed. 745; Port 
Huron Co. v. Babcock, 223 Fed. 479. 


The Marshall and Throckmorton cases 
were reviewed by the Supreme Court in the 
case of Hilton vy. Guyot, 159 U. S. 113, and 
a more definite statement of the rule was 
stated in the following language: 

“It has often, indeed, been declared by 
this court that the fraud which entitles a 
party to impeach the judgment of one of 
our own tribunals must be fraud extrinsic 
to the matter tried in the cause, and not 
merely consist in false and fraudulent docu- 
ments or testimony submitted to that trib- 
unal, and the truth of which was contested 
before it and passed upon by it.” 

A very interesting application of this 
principle was applied by that great equity 
authority, Justice Story, in the early case of 
Ocean Insurance Co. y. Fields, 2 Story 59, 
Fed. Cas. No. 10406, which was a suit upon 
a policy of insurance on a ship. In this 
case fraud had been set up by the defend- 
ant based on the theory that plaintiffs had 
deliberately cast away the ship to collect the 
insurance money. They failed on this de- 
fense; but were allowed subsequently to 
show in support of a bill to set aside the 
former judgment that the fraud consisted 
in the fact that defendant “bored holes in 
the bottom of the ship.” The plaintiffs in 
the proceeding to set aside the judgment at 
law alleged that the latter fraud was not 
known until after the judgment. Another 
interesting case is that of Pickens v. Mer- 
riam, 242 Fed. 363, where the fraud con- 
sisted in deliberate omissions of assets from 
the inventory and accounts on the part of 
an administrator which had gone to final 
decree in the State Court. The federal 
Court in enjoining the enforcement of this 





judgment declared that concealment on the 
part of the defendant of that which he was 
required to reveal vitiated the judgment 
and that plaintiff was not estopped by any- 
thing in the proceedings from setting up 
this fact as ground for enjoining the 
judgment. 


It seems to us that the decision in the Cal- 
licotte case is a proper application of the 
power of a court of equity to prevent fraud 
and there is nothing about a final judgment 
which requires that it should be exempt 
from such power or that it should be en- 
forced in spite of the fact that it is vitiated 
by fraud against which at the time of the 
trial it was impossible for the other party 
to protect himself. And of all frauds none 
is more heinous than the simulation of in- 
juries which have not been suffered as a 
basis for recovery of a judgment for dam- 
ages, and where such simulation does not 
rest on the mere perjury of plaintiff and his 
witnesses, but on a deliberate conspiracy 
between him and members of his family to 
delude the defendant, his experts and the 
court itself, the right arm of any chancellor 
is long enough to snatch away the fruits of 
such chicanery even in the hour of victory. 








NOTES OF IMPORTANT | 
DECISIONS. 





EXEMPTION OF FARMERS FROM OPER- 
ATION OF FOOD CONTROL ACT DENIAL OF 
DUE PROCESS OF LAW.—Two judges (An- 
derson and Thompson) have held the Lever 
Act unconstitutional on other grounds than 
are given in other recent decisions reaching 
the same result. (See 91 Cent. L. J. 408.) These 
judges hold that the Act constitutes a denial of 
due process of law because it exempts 
farmers and farmers’ organizations from its 
operation. United States v. Armstrong, 265 
Fed. 683; United States v. Yount, 267 Fed. 861. 
In the Yount case Judge Thompson refused to 
remove certain defendants arrested in his dis- 
trict to the northern district of Illinois for trial 
under an indictment for violating the Lever 
Act. He held plainly that an act which permits 
a farmer to charge what he pleases for his 


wheat and cattle cannot make a merchant, who 
























































































































































































































































ST 





DT ee toe ee ee 


CENTRAL LAW JOURNAL No.1 








does the same thing, a criminal. The Court 
said: 

“All foods and feeds are the product of the 
soil and come from the land. Their production 
and initial distribution is the work of the farm- 
er, gardener, horticulturist, vineyardist, planter, 
ranchman, dairyman, stockman, or other agri- 
culturist, and all these persons are excevted 
from the provisions of the act. All these may 
with impunity, willfully, and for the purpose 
of enhancing the vrice, destroy, waste, or hoard 
the necessities which come from the farm. 
These thousands might form a gigantic combina- 
tion, through any unfair device or discrimina- 
tory means, to limit the production or restrict 
the supply and distribution of these neces- 
saries, that they might make greater gains by 
extorting excessive profits, and yet such acts, 
while utterly destructive of the purpose of the 
statute, would receive the sanction of the law; 
while these very same acts, committed by any 
other person not in the favored class, would 
make him a criminal, and deprive him of his 
property, or his liberty, or both. Surely such 
classification is unjust and arbitrary in the ex- 
treme, violating both the letter and the spirit 
of the Fifth Amendment.” 


The Court in this quotation calls attention to 
a principle which the legislatures of the states 
as well as of Congress are inclined to forget, 
namely, that all distinctions, exceptions, exemp- 
tions and classifications in any law “must al- 
ways rest upon some difference which bears a 
reasonable and just relation to the act in re- 
spect to which the classification is proposed 
and never be made arbitrarily and without such 
basis.”” Connolly v. Union Sewer Pipe Co., 184 
U. S. 540, 22 Sup. Ct. 431. The Connolly case 
involved the validity of a trust statute of IIli- 
nois. The act prohibited any combination of 
capital, skill, or acts by two or more persons, 
to create or carry out restrictions in trade, to 
limit or reduce the production, or increase or 
reduce the price of commodities, to prevent com- 
petition in manufacture, transportation, or sale 
of commodities and merchandise and other like 
purposes. The act (Laws 1893, p. 182) con- 
tained this section: 

“The provisions of this act shall not apply to 
agricultural products or live stock while in the 
hands of the producer or raiser.” 

In an elaborate opinion, the Supreme Court 
held this section to be repugnant to the Four- 
teenth Amendment, and to be so interwoven 
with other sections that its invalidity affected 
the entire act. In its opinion the Court said: 


“It will be seen that, so far as the statute is 
concerned, two or more agriculturalists or two 
or more live stock raisers may, in respect to 
their products or live stock in hand, combine 
their capital, skill or acts for the purpose ol 
creating or carrying out restrictions in the sale 
of such products or live stock, or limiting, in- 
creasing or reducing their price, or preventin_ 





competition in their sale or purchase, * * 

or establishing the price of such products or 
stock in hand, so as to preclude free and unre- 
stricted competition among themselves or 
others, or by agreeing to pool, combine or unite, 
any interest they may have in connection witu 
the sale or transportation of their products or 
live stock that the price might be affected. Ali 
this, so far as the statute is concerned, may be 
done by agriculturalists or live stock raisers in 
Illinois without subjecting them to the fine im- 
posed by the statute. But exactly the same 
things, if done by two or more persons * * * 
who shall have combined their capital, skill, 
or acts in respect of their property, merchandise, 
or commodities held for sale or exchange, is 
made by the statute a public offense.” 


COMPANIES FORMED UNDER DECLARA- 
TION OF TRUST ARE ASSOCIATIONS UN- 
DER INCOME TAX ACT.—Lawyers have often 
suggested as one of the advantages of the trust 
form of business organization that they would 
be exempt from corporation taxes and would 
be exempt from an income tax as an associa- 
tion or corporation. A recent Solicitor’s Opin- 
ion (No. 56) of the Treasury Department dis- 
poses of this attractive inducement in the fol- 
lowing language: 

“The M Company, which operates under a 
declaration of trust by the terms of which the 
trustees are given broad powers of management 
of the business, which is conducted under the 
methods and forms ordinarily employed by in- 
corporated bodies, must be considered an asso- 
ciation within the meaning of the Revenue Act 
of 1918, in the absence of a very clear showing 
that the trustees in fact do not own a legal or 
equitable interest in a substantial number of 
the certificates sufficient to permit them, as 
beneficiaries, to dominate the affairs of the 
trust. When under the terms of a declaration 
of trust the control is vested only in the trustees 
as such, it is necessary to look to the facts in 
order to determine whether the trustees have 
acquired a sufficient number of shares of bene- 
ficial interest to put the beneficiaries in actual 
control “ig 


Another interesting case is given in Of- 
fice Decision 654. In this case it appeared that 
a trust was formed to take over the assets of 
the partnership business previously conducted 
by A and B, who, with three other individuals, 
were named as trustees in the trust agreement. 
The reason alleged for the change of form of 
the organization was to permit employes to 
share in the profits without incurring personal 
liability, and to prevent dissolution upon the 
death of any member. Certificates of indebted- 
ness were issued and the employes were al- 
lowed to subscribe therefor, giving their per- 
sonal notes, which were payable from profits 
earned in the business. The trustees, however, 
were the principal holders of the certificates. 
Meetings of the certificate holders were called 
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by the trustees, but the latter alone had the 
power to fill vacancies in their number. The 
trust extended or terminated upon the vote of 
a two-third interest of the certificate holders. 
The solicitor held, upon the authority of Mal- 
ley v. Bowditch, 259 Fed. 809, “that the organi- 
zation more nearly resembles an association 
than a trust within the meaning of the Revenue 
Act of 1918, since the trustees carry on a go- 
ing business, in which the beneficiaries have 
voice and control inasmuch as they themselves 
are at the same time trustees’ and principal 
owners. Accordingly returns should be filed 
under the provisions of the statute applying to 
corporations.” 


VALIDITY OF LEASES OF MACHINERY 
WHICH IN EFFECT PROHIBIT THE PUR- 
CHASE OF COMPETING MACHINES.—Some 
good legal minds are striving, unworthily we 
believe, to circumvent the provisions of the 
Clayton Act and state laws of a similar nature 


ented or unpatented, on condition that the 
lessee shall not use the machinery of a com- 
petitor of the lessor. 


The attorneys for the United Shoe Machinery 
Company, the most notorious offenders in the 
attempt to create a monopoly through a 
patented machine, have prepared a new lease 
designed to meet the terms of these statutes 
and yet to violate their intent and so cleverly 
have they succeeded in their work that one Cir- 
cuit Court of Appeals (1st Cir.) has been so 
confused by it that they changed their position 
in a recent case between the argument on the 
original hearing and on rehearing. Witherell 
& Dobbins Co. vy. United Shoe Machinery Co., 
267 Fed. 950. 


This new lease of Goodyear welt machines 
does not expressly prohibit the use of other 
machinery of a similar kind, but provides that 
the licensee “shall use the said machinery to 
its full capacity, limited only by the number 
of welted shoes manufactured by or for the 
licensee,” and that the rental of the machine 
shall be calculated according to a certain sched- 
ule “in respect to each pair of welted shoes 
manufactured by or for the said licensee which 
shall have been welted in whole or in part 

by the use of any welting or stitching 
and sewing machinery.” 

Under this clever arrangement the lessee can 
buy and use all the other machinery he wishes 
but he must use lessor’s machinery to its fullest 
capacity and pay for such use not on the basis 





basis of all shoes welted by any machines used 
by or for the licensee. 

In its first opinion the Court was inclined to 
the belief that this was in effect an effort to 
prohibit the use of competitive machinery and, 
so believing, held that its contract of lease was 
void and that it could not recover on its lease for 
the shoes actually welted on other machines. 
The Court said: 


“The defendant contends that, inasmuch as 
what the plaintiff is here seeking to recover 
are royalties based upon the use made by the 
defendant of machines of others—all royalties 
based on the use of the leased machines having 
been paid—and the use of machines of others 
is, as alleged in the declaration, a breach of the 
covenant to use the leased machines to their 
full capacity, the full capacity covenant is in 
substance and effect a provision or condition 
binding the defendant not to use the machines 
of others upon its output. While the covenant 
to use the leased machines to their full capacity 
is in terms affirmative, its operative effect, as 
disclosed in the declaration, is negative, and re- 
quires the defendant not to use the machines 
of others, to the extent that the leased machines’ 
are capable of performing its work, or suffer a 
forfeiture; and, as the agreement of the defend- 
ant to pay royalties on its output was evidently 
inserted, not only for the purpose of requiring 
the defendant to fulfill the above-described obli- 
gation, but to further enlarge and extend its 
scope, we think it thus became so related 
thereto that it is in violation of the Massachu- 
setts statute.” 


On rehearing the attorneys for the plaintiff 
contended that their lease had no reference to 
the use of other machines, that they had fixed 
the rental of their machines at 1 cent for every 
pair of shoes manufactured by the licensee and 
that the parties were not deprived of the right 
to fix the amount of the rental on such basis. 
This argument seems to have had weight with 
the Court which thereupon modified its order by 
remanding the case for a new trial only on con- 
dition that defendant amend its answer, if it de- 
sires, to include the allegation “that the burden 
imposed by such agreement is so great that the 
parties must have understood that the lessee 
was not to obtain machines from others.” Un- 
less the defendant so amended, the Court or- 
dered that judgment be entered for the plaintiff. 


It is difficult to understand the Court’s po- 
sition in this matter. Surely no evidence could 
make any clearer to the Court that the purpose 
of such a condition in a lease as that set forth 
in this case was to impose upon the defendant 
the necessity of using plaintiff's machines and 
no others and that the rental was fixed in such 
a manner as to penalize defendant if he used 
other machines. A court of equity ought to 
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have found no difficulty with this subterfuge. 
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ACTS OF AGGRESSION WHICH THE 
COURTS WILL PERMIT WITH- 
OUT IMPOSING LIABILITY FOR 
CONSEQUENT INJURIES. 


“The legal order,” says Dean Pound, “is 
an adjustment of human actions and rela- 
tions in order to conserve the goods of ex- 
istence, prevent friction in human use and 
enjoyment of these goods, and eliminate 
waste of them. It seeks to do this by se- 
curing as many interests as it may with the 
least sacrifice of other interests.’ The in- 
terests which are to be secured by law are 
individual interests in personalty, domestic 
relations and substance; public interests, 
that is the interests of the State as a juris- 
tic person and the interests of the State as 
a guardian of social interests; and, social 
interests, that is the interests of society in 
the general security, the security of social 
institutions, in the general morals, in the 
conservation of social resources, in the gen- 
eral progress of society, and in the individ- 
ual life.? 


Dean Pound then goes on to say: “In or- 
der to secure as many of these interests as 
may be, with as little sacrifice of others as 
may be, we seek to balance or compromise 
conflicting interests. For this purpose the 
law selects and recognizes certain interests 
within certain limits which it endeavors to 
fix as accurately as possible. The interests 
so recognized and delimited are secured by 
means of Legal Rights, Powers, Privileges 
—conferred on individuals; Duties (abso- 
lute, relative), Liabilities—imposed on in- 
dividuals.”* 


It is at once apparent that a conflict of | 


interests may arise as follows: 


1. The interests of a particular individ- 
ual may come in conflict with (a) The in- 
terests of another individual, (b) The pub- 
lic interests, (c) The social interests. 


(1) Roscoe Pound; Outline of a Course on 
the History and System of the Common Law. 
Cambridge, 1919. Page 38. 

(2) Same. Page 3. 

(3) Same Page 5 





2. The public interest may come in con- 
flict with (a) another public interest, (b) 
an individual interest, and (c) a social in- 
terest. 


3. The social interest may come in con- 
flict with, (a) another social interest, (b) 
an individual interest, and (c) a public in- 
terest. 


That is, there are nine types of conflicts 
which may arise and demand solution. 
These conflicts do not always appear in 
isolation or detachment. In a given case 
two or more may merge in a specific per- 
son, incident or situation. And the merger 
may exist on either or both sides of the con- 
troversy. 


A conflict of interests arises when an act 
of aggression has been done or a duty has 
been omitted. This act or omission is the 
starting point for liability, and the person 
acting or omitting to act must make good 
such damage as is the proximate conse- 
quence of his act or omission, unless he can 
show that his conduct is justified, or that he 
is authorized or permitted to do as he did. 
As Dean Pound puts it: 


“One who intentionally does anything 


which on its face is injurious to another’ 


must repair the resulting damage unless he 
can (1) justify his act under some social or 
public interest, or (2) assert a privilege be- 
cause of a countervailing individual interest 
of his own which there is a social or a pub- 
lic interest in securing.””® 

It is the purpose of this article to ex- 
amine some types of cases in which the 
courts have balanced the interests involved 
and to indicate some of the kinds of acts 
of aggression which the courts will permit 
without imposing liability for consequent 
injuries. ' 

1. Where There Is a Duty To Act.—It 
has long been the rule of law that when a 
man acts in the pursuance of a duty im- 
posed by legal authority he shall be pro- 


(4) See my article, “Proximate Cause and 
Legal Liability.” 90 Central Law Journal, 188. 

(5) Roscoe Pound; Outline of a Course on the 
History and System of the Common Law. Page 
47 
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tected from the cofsequences of his acts. 
The duty is usually imposed because of a 
public interest in the existence of the state 
or a social interest in the general security. 
The hall-mark of the duty to act is this; 
a failure to act will be punished. For ex- 
ample, if a Sheriff is given a proper war- 
rant and is told to arrest the person named 
therein and he refuses, the penalty dealt out 
to him is swift and certain. Or if a soldier 
refuses to fight in the face of the enemy a 
court-martial gives him short shrift. In 
both cases the person must do as he is told 
or take the penalty of his refusal. In all 
fairness, therefore, when a duty is properly 
obeyed security must be given from evil 
consequences due to the obedience. 

A very early case, decided in 1347, which 
protected a sheriff from the consequences of 
his acts is Rex v. Compton.* The sheriff 
was sent to arrest certain thieves. On ar- 
riving where they were, he showed them his 
warrant and ordered them under arrest. 


They resisted the arrest, a general 
fight followed and one of the _ thieves 
was killed. The sheriff was _ indicted 


for feloniously killing the thief. The 
jury acquitted him. Thorp, C. J., said: 
“They have acquitted you of this charge and 
we acquit you. And I say well to you that 
when a man kills another by his warrant 
he may well avow the fact and we will 
freely acquit him without waiting for the 
King’s pardon by his charter in this case.” 

That this decision is good law today is 


shown by the case of State of West Vir- | 


ginia v. Laing.’ Here the facts were that 
two United States deputy marshals raised 
a posse and went after one H, who was a 
local “bad man” and had already resisted 
arrest by federal officers. When H was 
found he refused to surrender but made a 
dash for cover from which to open fire 
on the officers with a pistol that he had in 
his hand. Before he could reach the tree 
for which he was headed, the officers shot 


and killed him. <A state constable arrested 


(6) Liber Assisarum, 97, pl. 54. 
(7) 133 Fed. 887, (1904). 





. 





them for murder. A writ of habeas corpus 
was sued out and the prisoners were dis- 
charged. Goff, Circuit Judge, said: 


“We do not find it necessary to discuss 
the distinction existing between felonies and 
misdemeanors, nor the common law rules 
applicable to the justification of officers, 
when endeavoring to arrest parties charged 
with such offenses respectively. The 
appellees were as members of said posse, 
discharging an important duty imposed 
upon them by law—a duty they did not 
seek but one they were ordered to perform. 

What they did was what reasonable 
men under like circumstances will always 
do. They acted under the responsibility of 
great power which for that occasion was 
theirs, and they did not abuse it nor did they 
betray it. The appellees were rep- 
resenting the government of the United 
States in enforcing the orders of its courts. 
It was the duty of that government to see 
that such orders were respected as well 
as the duty of that court to see 
that the appellees, who have properly dis- 
charged the obligations that had been im- 
posed upon them by the laws of the United 
States, are protected from arrest and pun- 
ishment by any other authority whatsoever. 

A State court has not the right to 
arrest, convict and punish an officer of the 
United States for an act lawfully done by 
him in the discharge of his official duties.”* 

As a public officer is protected if he kills 
a man in the discharge of his duty it fol- 
lows a fortiori, that he will be protected if 
he just wounds another in the discharge of 
his duty.® And this is true even though the 
process upon which the officer acts has been 
issued by a person who has no jurisdiction, 
so long as the process is valid on its face.*° 
But an officer is under no duty to arrest a 
man without a warrant unless an illegal 
act is being performed in his presence,” 





(8) See also, Hammond vy. State, 41 So. 761; 
147 Ala. 79; People v. Mathews, 58 Pac. 371; 126 
Cal. xvii. 

(9) Tuck vy. Beliles, 153 Ky. 848. 

(10) People v. Warren, 5 Hill (N. Y.) 440; 
merson v. Lowe Mfg. Co., 49 So. 69, 159 Ala. 
350. 

(11) Emerson v. Lowe Mfg. Co., 49 So. 69, 
15% Ala. 350; Gambill v. Cargo, 43 So. 866, 151 
Ala. 421; Allen vy. Fromme, 126 N. Y. S. 520; El- 
dredge v. Mitchell, 102 N. E. 69. 214 Mass. 480; 
Delaney v. Lindsay, 46 Pa. Sup. Ct. 26; Condon v. 
Carr. 141 N. Y. S. 721; Coleman v. State, 49 S. E. 
7TI8, 121 Ga. 594; Hughes v. Commonwealth, 41 S. 
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and if force is used which is greater than 
is reasonably necessary for the carrying out 
of his duty, the officer is not protected from 
the consequences of his acts,‘* and the per- 
son so attacked may resist force with 
force.* Nor is it an officer’s duty under 
cover of a valid warrant for one man to 
force his way into the home of a third per- 
son where the wanted person may be lodg- 
ing.** 

There is a marked difference of opinion 
as to whether an officer is under a duty to 
go so far as to kill a man who resists arrest 
or who is trying to escape from an arrest 
already made. In Plummer y. State,’* it 
was held that an officer may use force to 
overcome resistance to arrest, even to killing 
the resister. But Stephen vy. Common- 
wealth*® holds that resistance to arrest for 
breach of peace does not justify killing the 
resister. 

Not only an officer of the law but a civ- 
ilian also who is called upon to assist the 
officer, is protected from the consequences 
of his acts. It is the right and duty of a by- 
stander to assist an officer in the discharge 
of his duty even to the extent of killing the 
one whom the officer is trying to get." But 
a civilian cannot, upon his own initiative, 
undertake to act as an officer of the law.’ 

In this connection, however, an interest- 
ing case is that of State v. Shockley.’” The 
W. (Ky.) 294; Cf. also, Pennington v. Common- 
wealth, 51 S. W. 818; Neeley v. Comm., 93 S. W. 
596; Jackson v. Comm., 93 S. 8S. 598; State v. 
Evans, 161 Mo. 95; 61 S. W. 590; State v. Horner, 
53 S. E. 136, 139 N. C. 603; State v. Davis, 31 S. 
L. 62, 53 S. C. 150; State v. Byrd, 51S. BE. 542, 
72 S. C. 104; Harden vy. State, 49 S. W. 607, 40 
Tex. Cr. Rep. 208. 

(12) Burton v. Commonwealth, 66 S. W. 516; 
State v. Harper, 149 Mo. 514, 51 S. W. 89. 

(13) Hughes v. Commonwealth, 41 8S. W. 
(Ky.) 294; Coleman y. State, 49 S. E. 716, 121 Ga. 
594. Cf. also some of the cases cited in note 11 
supra. 

(14) Oystead y. Shed, 13 Mass. 520. 

(15) 34. N. EB. 968, 135 Ind. 308. 

(16) 47 S. W. 229. In acc. Commonwealth v. 
Rhodes, 23 Pa. Sup. Ct. 512; Harden v. State, 49 
S. S. 607, 10 Tex. Cr. R. 208; Cf. also State v. 
Hickey, 57 A. 264; 70 N. J. Law 623, and Head v. 
Martin, 7 Ky. Law Rep. (Abs.) 361. 

(17) People v. Brooks, 63 P. 464, 131 Cal. 311. 

(18) State v. Stancill, 38 S. E. 926; 128 N. C. 
606. 


(19) 80 Pac. 865, 29 Utah 25. 











facts were as follows: » A highwayman en- 
tered a street car for the purpose of rob- 
bing the passengers. He ordered them to 
“throw up their hands.” One of the pas- 
sengers refused to comply with the order, 
drew a revolver and ordered the highway- 
man to throw up Ais hands. Shots were ex- 
changed and the passenger was killed. It 
was held, that when the robber was told to 
put up his hands he was, in effect, put un- 
der arrest, as by statute, a citizen can arrest 
another for a public offense committed or 
attempted in his presence. It was further 
l:eld that the robber when indicted for mur- 
der cannot claim self-defense.*° 

Soldiers and sailors are also free from 
liability for acts performed in obedience to 
orders given by their superiors. The case 
of United States v. Clark, decided in 1887, 
is a leading one.*°* Here one S was a 
military prisoner. He made an attempt to 
escape. After calling upon him to halt, C. 
a sentry, doing prison guard, shot and killed 
S. A court of inquiry found that C had 
killed S in line of duty and considered 
further action unnecessary. As an act 
which is criminal by both civil and military 
law, can be tried by both civil and military 
tribunals,2? C was arrested and brought be- 
fore a civil court. It was held, that C was 
not guilty of murder. The court quoted 
with approval from McCall v. McDowell,” 
where it is said, “that except in a plain case 
of excess of authority, where at first blush 
it is apparent and palpable to the common- 
est understanding that the order is illegal, 
I cannot but think that the law should ex- 
cuse the military subordinate when acting 
in obedience to the order of his com- 
mander.”** 

More recently the same _ result was 
reached in Pennsylvania where a member 
of the militia was arrested for killing a man 
in line of duty.** This of course, does not 

(20) But compare this case with Vann v. 
State, 77 S. W. 813. 

(20) A. 31 Fed. Rep. 710. 

(21) Steiner’s Case, 6 Ops. Atty.-Genl. 415. 

(22) 1 Abb. (U. S.) 212, 218. 

(23) Cf. Wilkes v. Dinsman, 7 How. 89. 


(24) Commonwealth v. Shotall, 55 Atl. 952, 65 


L. R. A. 193. 
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hold true if the soldier belongs to forces 
that are in armed rebellion against the Sov- 
ereign by whose court he is tried.?° 

In all of these cases there is obviously a 
balancing of the interests of the individual 
who is hurt against the interests of the 
State, and the general rule to be deduced 
from the cases is this: 

Where. the act which is done in line of 
duty impairs the individual interest of per- 
sonality, but secures the public interest, that 
is the integrity and the existence of the 
State, the doer of the act will be protected 
from any evil consequences of his act. 

vo other cases can be noted in passing. 
The first of these is People v. Fitzgerald.2° 
in this case a public officer exhumed a 
body for a post mortem examination as he 
feared that foul play had been committed. 
There was a statute making “body-snatch- 
ing” a crime. Under this statute the lower 
court convicted the public officer of the 
crime of body stealing. On appeal the judg- 
ment was reversed. Rappalo, J., said: 

“The intent of the statute is manifest. It 
certainly was not intended to apply to ex- 
humations made by legally constituted pub- 
lic authorities for the purpose of ascertain- 
ing whether crime has been committed in 
producing the death of the person whose 
body is exhumed. - When the exhumation is 
made not secretly but publicly, on open ap- 
plication to the officer of justice charged 
with the duty of inquiring into the cause of 
death of any person whose body is brought 
Within his jurisdiction, it is a total misap- 
plication of the statute against body steal- 
ing to use it for the purpose of imposing 
its punishment on all persons concerned in 
the exhumation, in case any proceedings of 
the officer, under whose direction it was 
made, should be found irregular.” 


Here the balance is to be struck between 
the individual interests of substance and 
personality (that is whatever property 
rights the relations of the deceased may 
have in the dead body, and their feelings 
and religious opinions which may have been 
hurt), and the social interest in the general 
security, i. e., in the detection of crime. In 


Axtell’s Case, J. Kel. 13 (1660). 
105 N. Y. 146. 


(25) 
(26) 





such cases the social interest is paramount 
and acts done in line of duty and in accord- 
ance with the social interest will not be pun- 
ished. 


The second case is State v. Mayor and 
Aldermen of Knoxville.** There was a 
sinallpox epidemic in the city of Knoxville. 
The Mayor of the city established a hospi- 
tal about two miles away from the city to 
which the smallpox patients were taken. 
To prevent the spread of the disease all 
clothing, beds and bedsteads used by the 
patients were burned in pits under proper 
supervision of the physicians of the hospi- 
tal. The pits were some four hundred 
yards away from the nearest dwellings. 
This burning created smoke and offensive 
smells which annoyed the inhabitants of the 
surrounding dwellings. The Mayor and 
others were indicted for maintaining a nui- 
was held that the defendants 
were not criminally liable. Freeman, J., 
said: 


or 


sance. It 


The rule applicable to such a case is 
that if the act was done by public authority 
or sanction, and in good faith, and was done 
for the public safety and to prevent the 
spread of the disease, and such means used 
as are usually resorted to and approved by 
medical science in such cases, and was done 
with reasonable care and regard for the 
safety of others, then the parties were jus- 
tified in what they did, and the parties in- 
convenienced could not complain, nor could 
the state enforce a criminal liability for re- 
sults of temporary inconvenience or un- 
pleasantness that accrue from the use of 
such proper and accredited means for the 
safety of the community against the spread 
of disease.” 

Here the social interest in the general se- 
curity was considered as being more im- 
portant than the individual interests of per- 
sonality and acts done in furtherance of the 
former were supported. 

That is: Where the act which is done in 
line of duty impairs the individual interest 
of personality but promotes the social in- 
terest in the general security, by safeguard- 
ing the general health of the community, the 
12 Lea (Tenn.) 146. 


(27) 
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doer of the act will be protected from any 
evil consequences of his act. 

Where There Is Authority to Act.—Legal 
terminology is, at times, elusive and unsatis- 
factory. One cannot always be sure as to 
just what meaning will be attached to a 
word or phrase that is used. This is quite 
true of the word “authority.” -In the di- 
gests, dictionaries and decisions, the word 
is used in two distinct senses. In the first 
sense a mai. is said to be authorized to act if 
he is so related to another that he must obey 
the commands of that other, and the com- 
mand is given. An example of this is where 
a court issues a warrant for the arrest of X 
and policeman Y is told to make the arrest. 
Y is said to “have the authority” to make 
the arrest. Here Y is simply a conduit for 
the desires of the court, and acts for the 
court. The impulse to act comes from the 
court and not from Y. On the other hand, 
suppose that one, A, is trying to kill his 
wife. B, a civilian, comes along, interferes 
and does some harm, necessary under the 
circumstances, to A, while rescuing the wife 
of A. B is said “to have the authority” to 
interfere.*** But as compared with the pre- 
ceding case this “authority” is rather vague 
and general. There has been no definite 
order to act, which order had to be obeyed. 
B is not a conduit for anyone else. The im- 
pulse to act comes from himself. When 
we say that he has “authority” to act we 
mean simply that if he does act he will be 
immune from punishment for his acts. In 
this sense “authority” means “privilege” as 
Dean Pound defines that word. He says: 
“A privilege is an exemption from legal 
accountability for what, but for the privi- 
lege, would be a breach of duty.”** 

In the first sense “authority” connotes a 
duty to act; that is the one acting will be 
punished for a failure to act and will be pro- 
tected if he does act. In the second sense, 
“authority” connotes a privilege to act; the 
one acting does not have to do so, but if he 


27a) Hancock v. Baker, 2 B. & P. 260. 

(28) Roscoe Pound; Outline of a Course on 
the History and System of the Common Law, 
page 5. 





does he will not be punished for so acting. 
In this article the word “authority” is used 
in the second sense. 


Authority to Injure Animals Belonging to 
Another.—The general rule is that if a per- 
son is attacked by an animal, or finds a 
dangerous animal roaming at large, he may 
kill that animal.*® One case extends the 
doctrine somewhat by holding that if a dog 
disturbs the quiet of the inhabitant of a 
dwelling house, and he cannot otherwise 
prevent the dog from being an annoyance, 
the inhabitant may kill the dog.*° But one 
cannot kill a non-dangerous animal ypless 
a real attack is made ;*! and the mere fres- 
ence of such animals on one’s premises does 
not give authority to kill, if no present dam- 
age is being done.** Nor can one go upon 
another’s premises to kill an animal even if 
such killing is justifiable and there is a stat- 
ute permitting such killing.** Some specific 
instances are these; one who has been bit- 
ten by a dog can kill it as a common nui- 
sance ;** nor need the killing be done at the 
time one is bitten to have the protection of 
a statute giving immunity from the killing.*° 
But a case contra to this last one is Allen 
v. Camp. Here the plaintiff’s dog bit the 
defendant’s child. A few days later the de- 
fendant went on the plaintiff's premises 
and killed the dog, so that he could have 


(29) Woolf v. Chalker, 31 Conn. 121; Brent v. 
Kimball, 60 Ill. 211; Hinckley vy. Emerson, 4 Cow. 
(N. Y.) 351; Dunlap v. Snyder, 17 Barb. (N. Y.) 
561; People v. Board of Metrupolitan Police, 24 
How. Prac. (N. Y.) 481; Putnam v. Payne, 13 
Johns (N. Y.) 312; Russell v. Barrow, 7 Port. 
Ala.) 106; Reynolds v. Phillips, 13 Ill. Appls. 
(13 Bradw.) 557; Nehr v. State, 35 Neb. 638, 53 N. 
W. 589, 17 L. R. A. 771; Credit v. Brown, 10 
Johns (N. Y.) 365. 

(30) Brill v. Flagler, 23 Wend. 354 (1840). 

* (31) Perry v. Phillips, 32 N. J. Law (10 Ired.) 
259; Spaight v. McGovern, 16 R. ¥. 658, 7 L. R. 
A. 388; Atchison v. State, 72 S. W. (Tex.) 998. 

(32) Brent vy. Kimball, 60 Ill. 211; Barrett v. 
Utley, 75 Ky. (12 Bush) 399. 

(33) Gibbons v. Van Alstyne, 9 N. Y. S. 156; 
Bishop v. Fahey, 81 Mass. (15 Gray) 161; McAn- 
eny v. Jewett, 92 Mass. (10 Allen) 151; Kerr v. 
Seaver, 93 Mass. (11 Allen) 151; Cozzens v. Na- 
sons, 109 Mass. 275. 

(34) Bowers y. Fitzrandolph, Add. 215 (Denn. 
1794). 

(35) 
Atl. 246. 


Spaight v. McGovern, 16 R. I. 658, 19 
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the dog’s head examined to find out if it 
were infected with rabies. It was held that 
the killing was illegal and the defendant 
was liable for the death of the dog.** That 
is, I take it, that an animal cannot be killed 
simply because it is suspected of being a 
dangerous animal. This idea is supported 
by Dodson v. Mock,** where a dog snapped 
at one man’s heels, barked at another man’s 
horse, stole an egg, was suspected of wor- 
rying sheep several years before and was 
killed by the defendant in the case. It was 
held not to have been a justifiable killing. 

Mistaking a harmless animal for a dan- 
gerous one is no justification for killing the 
same,** nor can one kick a dog, and then, 
when the dog bites in resentment of the kick, 
kill the dog for biting one.*® And where 
_a statute authorizes the killing of dogs run- 
ning at large without collars on, one can- 
not claim the protection of the statute if one 
finds such a dog and converts it to one’s own 
use.*° 

That is; Where an individual’s interest 
in his physical integrity can be buttressed 
by a social interest in the general security, 
it will prevail over another’s individual in- 
terest of substance which has no social or 
public interest to re-inforce it. 

Authority to Arrest and Imprison. — 
“Freedom of the person includes immunity 
not only from the actual application of 
force, but from every kind of detention and 
restraint not authorized by law.’*! This 
applies to officers of the law as well as to 


civilians, and the rule is of very long stand- | 
ing that an officer cannot arrest a person ; 


without a warrant (which shows that he is 
under a duty to make the arrest), unless a 
felony or misdemeanor is committed in his 
presence,*? or unless the officer has reason- 


(36) Allen v. Camp. 70 Southern 290, 14 Ala. 
Appl. 341. 

(37) 20 N. C. (4 Dev. & B.) 146. 

(38) Ranson vy. Kitner, 31 Ill. 241. 

(39) Keightlinger v. Eagan, 65 Ill. 235. 

(40) Cummings v. Perham, 42 Mass. (1 Metce.) 
555. 

(41) Pollock; On Torts, 7th Ed., page 216. 

(42) Schnider v. Montrose, 122 N. W. 534, 158 
Mich. 263. I1n this case the plaintiff deliberately 
aroused the suspicion of the officer with the in- 








able grounds for suspicion that the person 
arrested has committed a felony.*® Where 
such facts do not exist the officer making 
the arrest is liable in damages for injuries 
and indignities received at the hands of the 
officer, or other officers to whom custody 
was transferred, and for all damages result- 
ing therefrom.** It therefore follows that 
an officer who makes an arrest on the sole 
authority of a telegram received from a 
private person does so at his peril ;*° nor 
can he act in reliance upon a void process,*® 
the rule of a railroad company,*’ or a city 
ordinance dealing with the rights of a police- 
man to ride free on a street-car,** or a city 
ordinance prohibiting girls under eighteen 
from entering a public dance hall.**. 

Selling meat without a license does not 
authorize a policeman to make a summary 
arrest without a warrant ;°® nor does sell- 
ing popcorn without a license in violation 
cf a city ordinance authorize the mayor of 
the city to make a summary arrest without 
a warrant.*' A game warden cannot arrest 
a person who, he has probable cause or rea- 
son to believe, has broken the game laws, 
without a warrant.**? But a night watch- 


tent to mislead him. Cf. Emerson v. Balch, 5 
Dane Abr. 566. 

(48) Thierrault v. Breton, 95 Atl. 699, 114 Me. 
137: Burns v. Erber, 40 N. Y. 463. 

(44) Ross v. Kohler, 174 S. W. 36, 163 Ky. 
583; Cf. Johnson y. Collins, 89 S. W. 253 (Ky.); 
J. C. R. R. Co. v. Wilson, 103 S. W. 364 (Ky.); 
Hall v. Hall, 3 Allen (Mass.) 5; Fenelon v. Butts, 
53 Wis. 344; 10 N. W. 501; Jacques v. Parke, 96 
Me. 268, 52 Atl. 763; Scott v. Flowers, 60 Neb. 
680, 84 N. W. 81; Abrahams v. Cooper, 31 Pa. 
232; Drum v. Cessnum, 61 Kan. 472, 59 Pac, 1078; 
Kindred v. Still, 51 Ill. 401; Miller v. Fano, 134 
cal, 109, 66 Pac. 185. (In the last case a police- 
man arrested the wrong man and he was held 
liable for false imprisonment and for damages 
resulting therefrom.) 

(45) Janes v. Wilson, 44 Sp. 275, 119 La. 491; 
Polansky v. Pa. R. R. Co., 184 Fed. 561; The Tillie 
Baker, 168 F. 41. 

(46) Field v. Loftes, 88 N. E. 281; 240 Ill. 105. 
But for voidable process see, Johnson y. Scott, 
121 S. W. 695, 134 Ky. 736. 

(47) Hull v. B. & M. R. R., 96 N. 
Mass. 159. 

(48) Wrvin v. Burke, 83 Atl. 772, 83 N. J. Law 
28 


E. 58, 210 


(49) Cullen vy. Dickinson, 144 N. W. 656. 

(50) Schnider v. Montrose, 122 N. W. 534, 158 
Mich. 263, 

(51) Tillman v. Beard, 121 Mich. 475. 

(52) Jackson v. Miller, 86 A. 50, I. R. N. J. 
Law 189. 
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man catching a thief in the building which 
the watchman is hired to guard can arrest 
the thief without a warrant.** 

These cases show that: The public inter- 
est in the State as the guardian of social in- 
terests will not prevail over the individual 
interest of personality, unless re-inforced by 
the social interest in the general security. 

Authority of Parents and Teachers to 
Chastise Children.—In the case of State v. 
Koonse,*** Johnson, J., states the law gov- 
erning the punishment of children by par- 
ents as follows: 


“It is essential to py onounce the test by 
which in a given case, corporal punishment 
inflicted on a child by his parent is to be 
classified as a lawful chastisement or as an 
assault for which the parent should be pun- 
ished. The law accords to parents a wide 
latitude in which to exercise discretion in 
the enforcement of family discipline. ‘The 
extent and nature of the punishment to be 
applied as a corrective of youthful dis- 
obedience or excess is wisely left to the 
judgment of the parent, whose natural love 
for his child is deemed to provide an effi- 
cient barrier against any impulse to punish 
with undue severity. The parent is the sole 
judge of the necessity for the exercise of 
the disciplinary right and of the nature of 
the correction to be given, and the mere 
fact that a castigation he gives his child 
may appear to others to be unnecessarily 
harsh or severe does not make of his con- 
duct a subject of judicial cognizance. So 
leng as he acts in good faith, honestly 
thinking that what he does is for the ben- 
efit of the child, he is within his preroga- 
tive, and the law will not interfere. Courts 
do not and should not institute themselves 
the arbiters of the household. There the 
authority of the parents, within the limits 
we shall presently define, is supreme and 
from their judgment there is no appeal. 
But these domestic tribunals have limits to 
their jurisdiction beyond which they may 
not go with impunity. The welfare of the 
child is the principal ground on which the 
parental right to chastise him is founded, 
and, where the punishment inflicted is so 
excessive and cruel as to show beyond a 
reasonable doubt that the parent was not 
acting in good faith for the benefit of the 
child, but to satisfy his own evil passion, 


Giorgio v. Batterman, 118 N. Y. S. 828. 
101 S. W. 1389 


(53) 


(58a) 











he no longer is to be considered as a judge 
administering the law of the household, but 
as a malefactor guilty of an unlawful as- 
sault upon a helpless person entrusted to his 
care and protection. Thus to maim the 
child, or to endanger his life or health, or 
to severely beat him with an improper and 
dangerous instrument, or to subject him to 
unusual forms of physical torture, or to 
whip him with such excessive severity as 
implies the absence of a due appreciation of 
parental duty, are acts which in themselves 
bespeak evil intent, and a parent guilty of 
such excess will not be heard to say that he 
thought he was acting for the benefit of the 
child.’’** 


In the above extract the learned judge 
lays down the law with admirable clarity 
and directness, and a long line of decisions 
supports his opinion.** Here it is obvious 
that the law secures the individual interest 
in his domestic relations,** but the law will 
not allow such an individual interest to cloak 
activities which impair the social interest 
in the individual life or the public interest 
in the development of future good citizens 
of the State.** 


This parental authority belongs to the 
mother as well as to the father,’* and even 
it the father is living and is the head of the 
family the mother may exercise this privi- 
lege.** Where the situation warrants it this 
authority may be delegated to a near rela- 


(54) towe v. Rugg, 101 S. W. 139, 141. Cf. 
also State v. Boyer, 70 Mo. Appl. 156; Common- 
wealth v. Randall, 4 Gray (Mass.) 36; Danenhof- 
fer v. State, 69 Ind. 295; State v. Jones, 95 N. C. 
588; State v. Dickerson, 98 N. C. 708. 

(55) Some of the cases are: Hutchinson v. 
Hutchinson, 57 P. 674, 124 Cal. 677; Hornbeck v. 
State, 45 N. E. 620, 16 Ind. Appl. 484; Rowe v. 
Rugg, 91 N. W. 903, 117 Iowa 606; Proctor v. 
Rhodes, 4 Ky. Law Rep. 320; Van Meter v. True, 
16 Ky. Law Rep. 320; People v. Greene, 119 N. 
W. 1087, 155 Mich. 524, 21 L. R. A. (N. S.) 216; 
State v. Washington, 29 Sp. 55, 104 La. 443. 

(56) Cf. Roscoe Pound; Individual Interests 
in the Domestic Relations, 14 Michigan Law Re- 
view 177. 

(57) Cf. my paper, “The Domicile of a Mar- 
ried Woman, II,” 91 Central Law Journal, 24. 

(58) Rowe v. Rugg, 117 Iowa, 606, 91 N. W. 
903; Proctor v. Rhodes, 4 Ky. Law Reports (ab- 
stract) 453; Van Meter v. True, 16 Ky. Law Rep. 
320: Clasen v. Pruhs, 95 N. W. 640, 69 Neb. 278. 


(59) Rowe v. Rugg, 117 Iowa 606, 91 N. W 


903. 
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tion,*® or even to a stranger.** Sherwin, J., 
in deciding Rowe vy. Rugg, reasoned as fol- 
lows: 


“It is the general rule that those having 
the care, custody and control of minor chil- 
dren may, for the purpose of proper discip- 
line and control, administer such moderate 
and reasonable chastisement as shall effect 
the desired object, and this rule has been 
applied generally to all those occupying a 
position in loco parentis. The law continu- 
ally looks to the future of the child, as 
well as to its present condition ; and on it is 
its policy, in dealing with the various ques- 
tions which are constantly arising respect- 
ing its care and custody, to determine the 
line of action which shall best subserve its 
present and future welfare. The duties 
which the parent owes to the child as well 
as to the public, in the matter of its main- 
tenance, protection and education, have 
generally been held to. give the parent or 
other. person occupying such relation the 
power to thus discipline and correct it. 
\Vhile we are not prepared to hold that a 
parent may without restraint, lawfully au- 
thorize any and all persons to administer 
physical punishment to his or her child, we 
see no reason why such authority may not 
be given under certain circumstances. For 
instance, if a child is placed in the tempo- 
rary care of some person, in whom the par- 
ent has great confidence, on account of re- 
lationship or otherwise, why may not au- 
thority to properly correct the child be dele- 
gated for the time being? Or suppose a 
parent is physically unable to administer 
needed punishment; why may he not le- 
ally direct a friend to do so for him? The 
child and society are as fully protected in 
such case as in one where the punishment 


(60) Rowe v. Rugg, 117 Iowa 606. 

(61) Van Meter v. True, 16 Ky. Law Rep. 
320; Harris v. State, 41 S. E. 983, 115 Ga. 578: 
Classen v. Pruhs, 95 N. W. 640, 69 Neb. 278; Proc- 
tor v. Rhodes, 4 Ky. Law Rep. (abstract) 453. 

(62) 117 lowa 606. ‘ 

(63) Donnelley v. Territory, 52 Pac. 378, 5 
‘riz, 291. (This is an unusual and interesting 
case. The defendant was the spiritual leader of 
a mountain community, who called him “Father” 
and “Teacher.” With the consent of the mother, 
and in the presence of the entire community, he 
ducked a _ six-year-old child in a lake, and 
whipped him severely for a breach of discipline. 
The boy fought against the whipping and was 
terrified at the ducking. It was held that there 
was an aggravated assault; that a patriarch or 
priest has no right, by virtue of his office, to 
whip a child capable of appreciating correction 
even if done at the parent's request.) 





was administered by the parent, because, if 
immoderate and unreasonable, the same con- 
sequences would follow in both cases. 
And on the other hand, the failure to cor- 
rect might be detrimental to the child.’ 


This parental authority to administer 
reasonable corporal punishment can be 
delegated to a teacher or the master of a 
school ;** and where a penal code author- 
izes corrective punishment by a teacher, a 
teacher is not guilty of assault and battery 


upon a pupil if she inflicted moderate cor- 


rective punishment.** And the authority is 
not confined to the correction and punish- 
ment of acts done in the school during 
school hours, but extends to acts done out 


of school hours if such punishment will 


tend to improve the child," or if the acts 
of the pupil will tend to injure the school 
and bring the authority of the teacher into 
contempt.** But when the teacher exercises 
his authority to punish corporally, the 
cause must be sufficient, the instrument of 
punishment suitable for the purpose, and the 
punishment must be administered in mod- 
eration.“’ And if a pupil is “kept in” after 
school, for reasonable cause the teacher can- 


not be sued for false imprisonment.*® The 
/ 


(64) See in connection with this, Bonnett v. 
Bonnett, 61 Iowa 199, 16 N. W. 91; Clark v. Boyer, 
32 Ohio State 299. 

(65) Donnenhoffer v. State, 69 Ind. 296; 
Marlsbury v. State, 37 N. E. 558; State v. Ward, 
1 Kansas Law Jour. 370; State v. Pendergrass, 
19 N. C. 365; State v. Stafford, 113 N. C. 635; 18 
S. E. 256; Quinn v. Nolan, 45 Weekly Law Bul- 
letin (Ohio) 81; Comm. v. Fell, 11 Hazen Reg. 
(O. S.) 179; Comm. v. Seed, 11 Pa. Law Jour. (0. 
S.) 137; Anderson y. State, 40 Tenn. (3 Head) 
455; Dowlen v. State, 14 Tex. Appl. 61; Atterbury 
v. State, 25 S. W. 125; Heritage v. Dodge, 64 N. 
H. 279, 9 Atl. 722. 

(66) Ely v. State, 152 S. W. 713 (Mo. App. 
1907); Stephen y. State, 68 S. W. 281, 44 Tex. cr. 
Rep. 67; Hayecraft v. Grigsby, 88 Mo. Appl. 354; 
Holmes y. State, 39 So. 569. Cf. also Fox v. Peo- 
ple, 84 Ill. App. 270; State v. Boyer, 70 Mo. Appl. 
156; State v. Thornton, 48 S. E. 602, 136 S. C. 610; 
Thomason v. State, 43 S. W. 10138, 

(67) Cleary v. Booth (1893) 1 Q. B. 465. 

(68) Lander v. Seaver, 32 Vt. 113. 

(69) Cooper v. McJunkin. 4 Ind. 290; Heritage 
v. Dodge, 64 N. H. 297: Cf. also Sheehan y. Stur- 
gess, 538 Conn. 481, 2 Atl. 841: Gardner v. State, 

Ind. 632; Deskin v. Gose, 85 Mo. 485; Bolding 
vy. State. 4 S. W. 579; Hutton v. State, 5 S. W. 

22; Landar v. Seaver, 32 Vt. 114; Patterson v. 
Nutter, 78 Me. 609. 
(70) Fertich v. Michener, 111 Ind. 472. 
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authority to chastise being delegated to the 
teacher by the parent it follows that if the 
parent requests that a pupil be excused from 
a duty, or if the parent forbids the child 
from studying certain subjects, and the 
teacher insists upon the performance of the 
duty or the study of the forbidden subject 
and punishes the child for refusal to do as 
ordered in these matters, the teacher is 
liable for the punishment.** But question 
might well be raised on this last matter if 
the power to punish which the teacher has, 
is given to the teacher by the State and not 
by the parent. For in that case the state 
might well demand that certain subjects be 
studied and taught in the schools and the 
parent’s desires would have to yield to the 
State’s ruling. It is without question that 
teachers in private ‘schools in England and 
the United States get their authority from 
the parents. But where we have a public 
school system with compulsory school laws 
and where the teachers are paid by, and 
are accountable to, the State, the authority, 
it is submitted, which the teacher has must 
come from the State. But the author has 
been unable to find a case where the point 
has been raised and decided. 

An interesting case which was decided in 
Iowa in 1876 is that of State v. Mizner. 
The facts were that an adult voluntarily at- 
tended a school which was meant for chil- 
dren. He was punished by the teacher for 
an infraction of the rules. It was held that 
where such.a pupil comes to such a school 
he has waived any privileges he has as an 
adult and has subjected himself to a like 
discipline as those for whom the school was 
intended. The punishment inflicted by the 
teacher was held to be justified.” 

In all these cases the courts are balanc- 
ing the individual interest in one’s physical 
integrity against the social interest in the 
individual, and the social interest in the 
maintenance of educational institutions 
and where the acts of the parents or teach- 


(71) Morrow v. Wood, 36 Wis. 59; State v. 
Mitzner, 50 Iowa 145. 

(72) State v. Mizner, 45 Iowa 248. 
vens v. Fassett, 27 Me. 266. 


Ace. Ste- 





ers can be buttressed by the social interest 
the indwidual interest is sacrificed. 

Authority Arising Out of Various Rela- 
tions.—A surgeon cannot perform an opera- 
tion upon a patient without the patient’s 
consent,* or unless an emergency exists 
which necessitates the performance of an 
operation in order that life might be 
saved.** Such consent may be express, 
or it will be inferred from the fact that the 
patient voluntarily submits to the opera- 
tion.*° But where consent is given to oper- 
ate upon one part of the body, another part 
of the body cannot be touched,” even 
though the examination, made while the pa- 
tient is under the anesthetic, discloses a 
more serious condition in another part of 
the body than in that part of the body upon 
which the operation was consented to.” 
Thus if the patient consents to an opera- 
tion upon her right ear, the surgeon can- 
not operate upon her left; and if it is agreed 
that no bone is to be removed in the process 
of the operation, the surgeon is liable if a 
bone is removed.** 


A physician may advise the removal of a 
patient to a hospital, but in an ordinary case 
he cannot order the patient to be removed 
to a hospital.”® But a city or state physician 
may in cases of contagious diseases remove 
diseased persons to the hospital and destroy 
personal property if such destruction is nec- 
essary to safeguard the public health.*° 


Where a person has been authorized to 
practice medicine and surgery he cannot 
practice dentistry,8t nor can he practice 


(73) Rolater v. Strain, 137 Pac. (Okla.) 96; 
Pratt v. Davis, 204 Ill. 300, 7 L. R. A. (N. S.) 
609; Moslander v. Armstrong, 134 N. W. (Neb.) 
922. 

(74) Luka v. Lowrie, 136 N. W. 1106; Schloen- 
doerff v. Society of N. Y. Hospital, 105 N. E. 92, 
52 L. R. A. (N. S.) 505. 


(75) Moslander v. Armstrong, 134 N. W. 
(Neb.) 922. 
(76) Rolater v. Strain, 137 Pac. (Okla.) 96; 


Pratt v. Davis, 224 Ill. 300, 79 N. E. 562, 7 L. R. 
A. (N. S.) 609; Mohr v. Williams, 95 Minn. 261. 

(77) Mohr v. Williams. 95 Minn. 261. 

(78) Mohr v. Williams, 95 Minn. 261, Rolater 
v. Strain, 137 Pac. 96. 

(79) Medlin v. Bloom, 119 N. E. 773. 

(80) Seavey v. Preble, 64 Me. 120. 

(81) State v. Taylor, 118 N. W. 1912. 
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surgery if he has been authorized to prac- 
tice osteopathy.** If a person has been li- 
censed to practice medicine in one state he 
cannot by virtue of such license practice 
medicine in another state without comply- 
ing with the second state’s requirements.** 
Where a druggist is forbidden to sell brandy 
without a license and he sells brandy upon 
a physician’s prescription he is not liable for 
the brandy is held to be medicine ;** but the 
prescription must be given in the course of 
administering a cure to the patient or else 
the prescription is no defense.** 

A husband is not justified under any cir- 
cumstances in striking his wife, either by 
way of chastisement, or in resentment of a 
past injury, which consisted in an assault 
on him or his property ;8° and if the wife 
dies as a result of the beating the husband 
is guilty of manslaughter.*’ Nor can a man 
imprison his wife in her home.** 

In connection with this relation a most 
extraordinary decision is that found in 
Thompson v. Thompson,** recently decided 
in the United States Supreme Court. The 
facts were that Congress had passed an act 
reading : 

“Sec. 1155: Power of a Wife to Trade 
and Sue and be Sued.—Married women 
shall have the power to engage in any busi- 
ness and to contract whether engaged in 
business or not, and to sue separately upon 
their contracts, and also to sue separately 
for the recovery, security or protection of 
their property, and for torts committed 
against them as fully and freely as if they 
were unmarried. (Italics mine. ) 

The husband assaulted the wife. She 
sued him for the tort. It was held, by a 
divided court, that the statute was not in- 
tended to give the wife a right of action 
as against the husband! Mr. Justice 


(82) State v. Bonhoer, 161 P. (Utah) 377. 

(83) State v. Crombie, 119 N. W. 660 (Minn.). 

(84) State v. Wray, 72 N. C. 253. 

(85) Webb v. U. S., 249 U. S. 96. 

(86) Lawson v. State, 41 S. E. 993, 115 Ga. 
578. Cf. also Richardson v. Lawson, 4 Ky. L. 
Rep. 998; Carpenter v. Commonwealth, 92 Ky. 
452, 18 S. W. 9; Commonwealth v. McAfee, 108 
Mass. 458. 

(87) Commonwealth vy. McAfee, 108 Mass. 458. 

(88) The Queen v. Jackson (1891) 1 Q. B. 671. 

(89) 218 U. S. 611. ‘ 
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Hughes entered a spirited dissent in which 
he was joined by Mr. Justice Harlan, and 
Mr. Justice Holmes. 


A master has no authority to chastise his 
servant no matter how flagrantly the serv- 
ant may have violated his duty ;*° but where 
the relation of master and apprentice exists, 
the master has the authority to administer 
moderate correction to the apprentice,” to 
restrain and coerce him to obtain obedience 
to his (the master’s) commands.®* But 
the master cannot delegate this authority to 
another ;** nor can he whip the apprentice 
for larceny,** nor for obeying the command 
of a court.** Nor can a master compel his 
apprentice to accompany him in his removal 
from the commonwealth.” 

The master is under a duty from the very 
nature of the relation to provide medical 
attention for such an apprentice,®” but where 
the apprentice is not at the house of the 
master when taken ill and attended, and 
the master has not called in the physician, 
the master does not need to pay the doctor’s 
fees.°S Yet, if the master is informed of 
the illness of his apprentice at another’s 
house, and he does not take care of the ap- 
prentice, then the master is liable for the 
expense of taking care of and curing the 
apprentice.®® 

Some Miscellaneous Cases—lIt is the 
duty of every citizen, when the circum- 
stances warrant it, to give information of a 
personal nature to an officer of the law 


(90) Dix v. Martin, 157 S. W. 133, 171 Mo. 
Appl. 266; Birmingham Ry. Light and Power Co. 
v. Norris, 56 So. 739 (Ala. 1911); Tinkle v. Duni- 
vant, 16 Lea (Tenn.) 503. 

(91) Mitchell v. Armitage, 10 Most. (O. S.) 
38 (La.); Commonwealth y. Baird, 1 Ashm. (Pa.) 
267. . 

(92) McKnight v. Hogg, 3 Brev. (S. C.) 44. 

(93) People v. Phillips, 1 Wheeler Cr. Cases 
(N. Y.) 155. 

(94) State v. Dickerson, 98 N. C. 708, 3 S. E. 
687. 

(95) Commonwealth v. Harrison, 11 Mass. 63. 

(96) Hall vy. Gardner, 1 Mass. 472; Common- 
wealth v. Hamilton, 6 Mass. 273; Davrs v. Coburn, 
8 Mass. 299; Randall v. Rotch, 29 Mass. (12 
Pick.) 107; Himes y. Hawes, 54 Mass (13 Metc.) 
80. 

(97) Ames v. Union Ry. Co., 117 Mass. 541. 

(98) Dunbar v. Williams, 10 Johns (N. Y.) 
249. . 

(99) Rice v. Breberry, 21 Houst. (Del.) 74. 
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who demands such information. Hence, 
where the plaintiff was found late at night 
near the scene of a crime and refused to 
give his name and business and was ar- 
rested for such refusal, it was held that 
the officer had the authority to make the 
arrest without a warrant and was not liable 
for false imprisonment.?°° 


Here the social interest in the detection 
of crime overrides the individual interest of 
personality. 

Congress has authority to raise and sup- 
port armies, and to make rules and regula- 
tions safeguarding the health and morals 
of those composing the armies raised by 
it, and this carries with it the right to dele- 
gate the carrying out of the details of these 
rules to executives. Hence, where there 
was an act of Congress directing the Sec- 
retary of War to prevent and suppress 
bawdy houses within five miles of any mili- 
tary post, and the plaintiff was indicted un- 
der such act, the indictment will stand.1° 

Here it is the social interest in the gen- 
eral security and the public interest in the 
maintenance of the integrity of the state 
which outweighs the individual interest of 
substance, 

Franks vy. Smith,'’? is a case which shows 
how the courts will sometimes strain at a 
gnat and swallow a camel. In this case, 
the militia had been called out to quiet 
“night-riding.” A sergeant and his squad 
were stationed at a crossroad by a superior 
officer. The sergeant was given instruc- 
tions to stop all suspicious characters who 
passed that way after ten o’clock at night, 
to search such persons and if concealed 
weapons were found on them, to arrest them 
and bring them into camp. In following 
out these orders, the sergeant stopped the 
plaintiffs who were driving by in buggies 
after ten o'clock at night, and searched 
them. No weapons were found on the per- 
sons of the plaintiffs but pistols were found 


98 P. 43. 
249 U. S. 


(100) Gisske v. Landers, 

(101) McKinley v. U. S., 
Arver v. U. S., 245 U. S. 366. 
(102) 134 S. W. 484. 


397. Cf. 








on the floor of the buggy. The plaintiffs 
were arrested and brought to camp. The 
court held, that as the pistols were not 
found on the persons of the plaintiffs but 
on the floor of the buggy the Sergeant was 
held liable for the arrest and imprisonment 
of the plaintiff. 


Here an individual’s interest in person- 
ality was allowed to override the social 
interest in the general security, that is in 
the protection of life and property, by 
means of a distinction between tweedledee- 
dee and tweedledeedum. 


A person in charge of a place of amuse- 
ment is authorized to eject a patron who 
has been properly asked to leave, and who 
has improperly refused to do so, and an 
assault and battery is not committed if no 
greater force than is is used 
ejecting such person.*” 


necessary 


Here the social interest in the proper 
management of the recreational institutions 
of a community override the individual 
interest of personality of an improperly act- 
ing patron. 


The owner of a mining claim has no au- 
thority by virtue of his ownership to as- 
sault forcibly one who is in peaceable pos- 
session of this claim." Here the social in- 
terest in peace and order outweighs the in- 
dividual interest of substance. 

Summary: 1. Where the individual in- 
terests of A come into conflict with the in- 
dividual interests of B, and the interests of 
the latter can be buttressed by a public or 
social interest, the interests of B will pre- 
vail over the interests of A. 

2. Where the individual interests of A 
come into conflict with public or social in- 
tcrests, the interests of A will be sacrificed 
to secure the public or social interest. 


Avcbert LEvIrt. 
Washington, D. C. 


(103) People v. Hart, 156 Ill, App. 5238. Cf. 
Vasaut v. Kowaleski, 90 Atl. 421. 
(104) Hickey v. U. S. 168 Fed. 536, 22 L. R 


° A. (N. 8.) 728. 














XUM 














XUM 


VoL. 92 


CENTRAL LAW JOURNAL he 

















SALES—IMPLIED WARRANTY. 





HOYT v. HAINSWORTH MOTOR CO. 





Supreme Court of Washington. Sept. 13, 1920. 





192 Pac. 318. 





A dealer does not impliedly warrant against 
defects not discoverable by ordinary inspection 
and tests. 


MAIN, J. This is an action for damages for 
breach of an alleged implied warranty in the 
sale of an autombile. The case was tried to 
the court and a jury, and resulted in a verdict 
for the plaintiff. The defendant at appropriate 
times challenged the sufficiency of the evidence 
and moved for a directed verdict. After the 
verdict was returned, motions for judgment 
non obstante veredicto and for new trial 
were. served and filed. Both of these motions 
were overruled, and a judgment was entered 
upon the verdict, after the plaintiff had elected 
to accept a judgment for less than the amount 
for which the verdict was returned. The de- 
fendant appeals. 

In stating the facts it will be assumed th 
the evidence of the respondent is true, where 
there is conflict. The appellant is a corporation 
organized under the laws of the state of Wash- 
ington, and is engaged in the business of seli- 
ing automobiles at Seattle, Wash. On April 
+ it sold to the respondent a new 1918 model, 
six-cylinder Oldsmobile. At the time the car 
was sold the appellant had on the floor of its 
showroom this particular car. It did not, how- 
ever, sell this car, but sold a car of the model 
described. The respondent saw and looked at 
the car that was in the showroom. A few days 
after the respondent had agreed to purchase a 
car, the appellant delivered to him the car 
which he looked at in the showroom, and then 
told him that it was the same car. The respond- 
ent operated the car after it was delivered to 
him for a period of approximately 11 months. 
The car was defective, in that the pistons were 
a little too small for the cylinders. The car 
did not prove to be satisfactory, and after hav- 
ing operated it for the time mentioned the 
present action was instituted, for the purpose 
of recovering damages for a breach of implied 
warranty. It should be noted and kept in mind 
that the appellant was not the manufacturer 
of the automobile, but simply a dealer. The 
theory of the respondent that the sale was not 
of a particular car, but of a particular model, 
will be adopted. 

The appellant claims that, since it was a 
dealer, and not a manufacturer, in selling the 





car there was no implied warranty against 
latent defects. The respondent claims that, 
since he purchased, not a specific car, but a car 
of a particular model, even though the appel- 
lant were a dealer, there would be an implied 
warranty against latent defects, such as ordi- 
nary inspection would not disclose. The de- 
fect in this car was latent, and-one that ordi- 
nary inspection would not disclose. The con- 
trolling question is whether, under the facts 
stated, the appellant as dealer is liable upon 
an implied warranty; there being no express 
warranty. Upon the question as to whether the 
dealer is liable upon an implied warranty for 
a latent defect in an article sold, the decisions 
of the various courts that have passed upon 
the question are divided. In some it is held 
that there is such an implied warranty. The 
majority of the courts, however, in this coun- 
try hold that in the case of the dealer, as dis- 
tinguished from the manufacturer, there is no 
such implied warranty. Williston on Sales, § 
233. This court, in Hurley-Mason Co. v. Steb- 
bins, Walker & Spinning, 79 Wash. 366, 140 
Pac. 381, L. R. A. 1915B, 1131, Ann. Cas. 1916A, 
948, has adopted the majority rule; that is, 
that a dealer does not impliedly warrant 
against defects not discoverable by ordinary in- 
spection and tests. In the course of the opinion 
in that case it was said: 

“According to the great weight of authority, 
there is a distinction between executory sales 
by manufacturers and executory sales by deal- 
ers; the rule being that, on a sale by a manu- 
facturer, there is an implied warranty of fitness 
for the purpose intended, and of freedom from 
defects not discoverable by ordinary inspection 
and tests, while, on a sale by a dealer, there 
is no such implication, in the absence of a spe- 
cific warranty to that effect. All that is re- 
quired of a dealer is an exercise of good faith 
and fair dealing.” 

Under the undisputed facts in the present 
case, there was a sale of an automobile of 
known manufacture. There is a rule collateral 
to that above referred to as the majority rule, 
to the effect that where an article of known 
manufacture is made by one not the vendor, 
and the vendee knows this fact, there is no 
implied warranty by the dealer against latent 
defects. This rule, as stated by the Circuit 
Court of Appeals of the Eighth Circuit, in Rey- 
nolds v. General Electric Co., 141 Fed. 551, 73 
C. C. A. 28, is‘as follows: 

“But where such a purchaser buys of a dealer 
a definite machine of known manufacture, 
which has been, or is to be, made by a builder, 
who is not the vendor and the vendee knows this 
fact, there is no implied warranty by the 
dealer, either against latent defects or that the 
machine or article will be suitable for the pur- 
poses for which such articles are commonly 
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used, because the purchaser has the same knowl- 
edge and means of knowledge of these subjects 
as has the dealer. The vendee knows that they 
both rely on the character and reputation of the 
manufacturer |citing authorities].” 


This is a natural corollary to the majority 
rule, or that of nonliability on an implied war- 
ranty by a dealer. There is no escaping the 
conclusion that the appellant in this case sold 
to the respondent an article of known manu- 
facture, of which the vendor or dealer was not 
the builder. The case comes squarely within 
this rule. The appellant relies upon the rule 
that, where goods of some specific kind are or- 
dered of the manufacturer or dealer, which the 
buyer has neither inspected nor selected, there 
is an implied warranty that the article deliv- 
ered shall be of fair average quality or good- 
ness according to its kind, and free from re- 
markable defects. Mechem on Sales, § 130. But 
under this rule, as pointed out by the same 
author in section 1345, before a dealer can be 
held liable on an implied warranty, the condi- 
tions stated in the rule must be present— 

“* * * namely, an executory agreement 
by the dealer to supply an article not yet ascer- 
tained, but left to be determined by him accord- 
ing to his own judgment, in view of the purpose 
to be subserved by it as communicated to him 
by the buyer.” 

This case, however, does not come within this 
rule. Nothing was left to be determined ac- 
cording to the judgment of the appellant, and 
his duty was fulfilled when he delivered a car 
of the particular model contracted for. 

To review the many authorities cited in the 
respondent’s brief and distinguish them seri- 
atim would extend this opinion to an unreason- 
able length and serve no useful purpose. Gen- 
erally speaking, it may be said that the cases 
cited fall into one of the four following classes: 
First, they are cases that have adopted what 
is called the minority rule, and not the rule 
of the majority, as adopted in the Hurley-Ma- 
son Case. Such cases would not be persuasive 
in this jurisdiction, so long as the rule of the 
case referred to stands. Second, cases where 
there is an express warranty. Third, cases 
where the purchaser desires an article for a 
specific purpose, and communicates this pur- 
pose to the dealer, and the latter undertakes 
to furnish an article suitable for the purpose 
specified. The case of Hausken v. Hodson-Fee- 
naughty Co., 187 Pac. 319, is within this class. 
Fourth, where goods of some specific kind are 
ordered of the manufacturer or dealer which 
the buyer has neither inspected nor selected. 
As already pointed out the present case does 
not fall within this rule. 

The respondent’s contention that an implied 
warranty is an inference of fact, and therefore 





a question for the jury to determine, has not 
been overlooked. It may be admitted that as 
a general rule an implied warranty is a pre- 
sumption of fact, and not of law, based upon 
the presumed intent of the parties. If the 
facts were such that more than one inference 
might reasonably be drawn therefrom, it will 
be assumed that it would be the province of 
the jury to determine the proper inference. 
Where, however, only one inference can be 
drawn from the undisputed facts, there is no 
function for the jury to perform, and the ques- 
tion becomes in effect one of law. The auto- 
mobile in question being one of known manu- 
facture, of which the appellant, as dealer, was 
not the builder, under the majority rule as 
adopted in the Hurley-Mason Case, and the 
corollary thereto as stated in the Reynolds 
Case, there can be no recovery in this case. 
This being decisive of the action, it is unneces- 
sary to review the ‘other questions presented 
and disclosed in the briefs. To hold otherwise 
than that indicated would be to apply a differ- 
ent rule in this state to the sale of automobiles 
by a dealer than is applied when other articles 
are so sold. We see no reason why the sale of 
an automobile by a dealer should not be con- 
trolled by the general rule. The purchaser can 
protect himself by exacting from the dealer an 
express warranty. 

The judgment will be reversed, and the cause 
remanded, with directions to the superior court 
to dismiss the action. 

HOLCOMB, C. J., and MITCHELL, PARKER, 
and TOLMAN, JJ., concur. 


Note—/ mplicd Warranty in Sale By a Dealer. 
—It is said in Hurley Mason Co. v. Stebbins, 
Walker & Spinning, 79 Wash. 366, 140 Pac. 381, 
L. R. A. 1915B, 1131, Ann. Cas. 1916A, 948, that: 
“According to the great weight of authority, there 
is a distinction between executory sales by manu- 
facturers and executory sales by dealers; the rule 
being that on a sale by a manufacturer, there is 
an implied warranty of fitness for the purpose 
intended and of freedom from defects not dis- 
coverable by ordinary inspection and tests, while, 
ona sale by a dealer, there is no such implication, 
in the absence of a specific warranty to that 
effect. All that is required of a dealer is an 
exercise of good faith and fair dealing.” There 
are cited many cases to this proposition, and 
among others, Kellogg Bridge Co. v. Hamilton, 
110 U. S. 108, 3 Sup. Ct. 537, 28 L. ed. 86. That 
case was where the manufacturer was held im- 
pliedly to have warranted the work, but Justice 
Harlan speaks of the different attitudes as to 
knowledge of defects, not discoverable by 
ordinary inspection of manufacturers and deal- 
ers. Where a dealer sells there is no presump- 
tion he had “special knowledge of the mode in 
which an article was made.” 

In Remy v. Healy, 161 Mich. 266, 126 N. W. 
202, 29 L. R. A. (N. S.) 139, 21 Ann. Cas, 74, it 
was ruled that there was no warranty by jobbers 
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that garments they sell by sample to a retailer for 
resale are fit for the purpose for which they 
were made. The opinion says: “It is a settled 
rule, that one who buys an article which is pres- 
ent and subject. to his inspection cannot after- 
wards assert an implied warranty of fitness, qual- 
ity or condition, in the absence of fraud, except 
possibly where the seller is the manufacturer or 
grower or the vendor of articles intended for 
consumption as food.” The sale in this case was 
by sample, and there was no question about the 
goods coming up to the sample. 

The principle that the dealer does not war- 
rant against latent defects is upheld in English 
decision as see Dickinson v. Lee, 2 East 314, 
which was a sale of hops by sample. They 
had been watered so as to cause them to heat 
and be of little value. The Judge said: “Here 
was a commodity offered for sale which might 
or might not have a latent defect. This was 
well known to the trade, and the plaintiff (pur- 
chaser) might, if he pleased, have provided 
against the risk by special warranty. * * * I 
know of no authority which makes the seller 
liable for a latent defect, where there is no 
fraud,” etc. And so in early American decision, as 
see Dickinson vy. Gay, 7 Allen (Mass.) 29, 83 Am. 
Dec. 656. That case spoke of a defect in cloth 
not discoverable by ordinary care, and where the 
goods were sold by sample there was no implied 
warranty. 

YIn Mayer v. Dean, 115 N. Y. 556, 22 N. E. 261, 

5 L. R. A. 540, a purchaser was forbidden to 
show that mustard seed was not clean and free 
from impurity, where this could not be discov- 
ered by ordinary inspection, though the evidence 
that it was in this condition might be admissible 
to show fraud by the seller. 

The Remy case is quite a full discussion of the 
cases on this question and there is an elaborate 
note in 29 L. R. A. at page 139, giving cases both 
of sales by manufacturers and those by other 
persons than manufacturers. 

There is considerable decision on the question 
whether an implied warranty, where sale is by 
manufacturer, survives test, but these cases de- 
pend generally on a variety of facts and this 
subject is not attempted to be touched upon in 
this note. It may be said the principles set forth 
in Kellogg Bridge Co. v. Hamilton are generally 
recognized in the business world. i. 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 

QvueESTION No. 193. 

Divorce; Relation to Client; Relation to 
Court—Ezecution of Power of Attorney by ex- 
pectant defendant in divorce action in foreign 
court, prior to institution of action, to enable 
attorney to accept service and appear for de- 
jendant—not necessarily improper. — .In the 





opinion of the Committee is it professionally 
improper for an attorney to accept from an ab- 
sent person, who expects to be made a defend- 
ant in a divorce action in a foreign jurisdic- 
tion, where the plaintiff has acquired a domi- 
cile, a power of attorney in advance of the in- 
stitution of the action, to admit service upon 
the attorney within the jurisdiction of process 
in the action and to appear as attorney in be- 
half of the defendant and to file proper answer 
in his behalf? 

Would the answer to the inquiry be different 
if the power of attorney were executed before 
the acquisition of the domicile, but in the ex- 
pectation that in course of time it would be 
acquired and the action instituted? Would it 
be different if it were executed after both the 
acquisition of domicile and the institution of 
the action? 

ANSWER No. 198. 

The Committee sees in the question no inti- 
mation of unlawful collusion, though it is 
aware that what amounts to such collusion as 
a question of law, varies in different states. 

Assuming, as it does, that the suggested 
course is for the protection of an absent per- 
son’s rights (as indicated in the question), the 
Committee sees no impropriety in the accept- 
ance by the attorney of the retainer and power 
to perform his duty under its terms. In its 
opinion, the time of such retainer and of the 
granting of such power, whether before or after 
acquisition of domicile or institution of the ac- 
tion, does not necessarily imply unlawful collu- 
sion; but it recognizes that it may be consid- 
ered by the Court in determining whether the 
action is or is not collusive in fact. 





QUESTION No. 194. 

Title Company; Commissions; Fees; Rela- 
tion to Client—Contribution by lawyer to client 
of Commissions received by him from Title 
Company—not improper: conditions indicated. 
—A Title Company is requested by an attor- 
ney, on behalf of a co-operative apartment cor- 
poration in which he is interested, to examine 
the title to real estate and to issue its policy. 
The bill of the Title Company is rendered to 
the corporation, and the latter, knowing that 
the attorney will be allowed a commission by 
the Title Company, requests that the attorney 
turn over to it any commission he may be en- 
titled to from the Title Company. As the at- 
torney is a stockholder in the co-operative apart- 
ment corporation, he makes no charge to it for 
his services. 

Certain Title Companies in New York allow 
a commission of 25 per cent of their fees to 
attorneys, who in behalf of their clients place 
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business with the Title Companies in the exam- 
ination and insurance of titles. The Title Com- 
pany in question states that this commission is 
allowed to attorneys by the Title Companies 
owing to the fact that they would be able to 
make their own searches, but in no case is it 
ever allowed to a layman. : 
In the opinion of the Committee would it be 
proper for the attorney to comply with the re- 
quest of the co-operative apartment corporation? 


ANSWER No. 194. 

In answering previous questions the Com- 
mittee has heretofore in substance expressed 
the opinion that in somewhat similar cases re- 
ceipt by the lawyer from persons serving the 
legal profession, of any part of their compen- 
sation for work or services performed in litiga- 
tion or in other matters in which the client 
is interested, the knowledge and consent of the 
client is requisite where such receipt is other- 
wise not improper; and that lawyers should 
not voluntarily put themselves into positions 
where the conditions of their compensation 
may interfere with the full discharge of their 
duty to their clients (Questions 111, 124, 166). 

In the Committee's opinion the lawyer in this 
case may properly comply with his client’s re- 
quest. 

In giving the foregoing response the Com- 
mittee has not overlooked the possible impli- 
cation that the allowance by the Title Company 
is conditioned upon its retention by the lawyer 
for his personal use. The Committee, however, 
is still of the opinion that the acceptance of 
such a condition is the client’s and not the 
lawyer's privilege, and if the lawyer believes 
that the Title Company would not acquiesce in 
this disposition of the allowance, he should, to 
avoid deception, specifically inform the Title 
Company. 





QUESTION No. 195. 

Advertising; Lawyer advertising as Income 
Tax Consultant — not improper. — In 
the opinion of the Committee is there any im- 
propriety in a lawyer, who has made a specialty 
of income tax matters, advertising a card in 
daily and trade papers in the following form: 

JOHN SMITH 
INCOME TAX CONSULTANT 
(Address ) 
ANSWER No, 195. 

In the opinion of the Committee there is no 
impropriety in the publication of the card, nor 
in its omission to state that the advertiser is a 
lawyer. The Committee regards such publica- 
tion as a matter of personal taste. (See An- 
swer No. 1.) 








HUMOR OF THE LAW. 





The curious effect sometimes produced in tel- 
egrams by want of punctuation or the omis- 
sion of a single small word cannot fail to have 
struck everyone. 


A London lawyer liad a woman relative in 
Seotland from whom he had “expectations.” 
She had been ailing for some weeks, when one 
morning came a telegram asking the lawyer’s 
wife to go at once as she—his aunt—was much 
worse. His wife accordingly went. 

During the evening of the following day the 
husband received this dubious announcement: 

“Aunt Matilda went to heaven at 3:20, re- 
turning by 11:50 tomorrow morning.’’—Houston 
Post. 


A wife, according to Judge Fleming of Kan- 
sas City, is a liability, not an asset. The legal 
opinion came in the South Municipal Court 
here a few days ago when the judge under- 
took to take the assessment of the personal 
property of Ray Mason, a negro, who had re- 
fused to give a valuation to a deputy city as- 
sessor. 

“Judge,” the negro began, “I’se got a $7 
watch, a $100 Victrola and a wife——” 

“A wife, is not an asset,” the court inter- 
rupted. 

“Say, judge,” countered the negro, “youall 
don’t know mah wife.” 





Justice Hallam, of Minnesota, relates this 
story: 

“I once had a friend who had a very disa- 
greeable experience. It was during the time 
of the Farmers’ Alliance movement. He came 
from Kansas to South Dakota, to make a 
Farmers’ Alliance speech. The first man he 
met was the editor of the paper published 
at the place and who asked him for a copy 
of his speech for the next issue. My friend 
told him that he had no manuscript of his 
speech, but he said, ‘If you will get a short- 
hand reporter I can give him an outline of 
it.” So the reporter was furnished, and a draft 
of the whole was given him. In one part of 
it he said, ‘When you come to this point you 
put in, “At this point the Colonel by way of 
illustration brought im an anecdote.” The 
speech was published and a marked copy was 
afterwards sent to the Colonel. Imagine his 
consternation when, in looking over the paper, 
he found that it read, ‘At this point by way 
of illustration the Colonel brought in a Nanny 
Goat.’” 
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1. Aliens—Ownership of Land.—Under Const. 
art. 2, § 33, prohibiting land ownership by aliens 
who have not in good faith declared their inten- 
tion to become citizens, the declaration of in- 
tention must be in good faith toward the gov- 
ernment with an intention to assume the obliga- 
tions as well as the benefits of citizenship, so 
that a declaration of intention by an alien made 
on advice of his counsel after an action for 
escheat of his land had been instituted by the 
Attorney General and within a short time after 
he claimed military exemption because of his 
alienage is not in good faith and does not pre- 
vent the escheat of the lands.—State y. Staeheli. 
Wash., 192 Pac. 991. 

2. Apprentices—Statutory Rule. — Contract 
between a machine company, a father, and his 
minor son for the apprenticeship of the son 
to the machine company was valid at common 
law, and an action could be maintained against 
the father for its breach, though it was not a 
statutory indenture of apprenticeship, and was 
not made in accordance with Rev. Laws, ¢c. 155. 
—~Putnam Mach. Co. v. Mustakangas, Mass., 12% 
N. EB. 629. 





3. Bankruptey—Drivilege of Bankrupt.—The 
voluntary filing of bankruptcy schedules, which 
standing alone, did not amount to an admission 
of guilt or furnish clear proof of crime, did not 
waive the bankrupt’'s privilege to refuse to an- 
swer questions concerning the schedules, when 








he could fairly claim that such answers might 
tend to incriminate or disgrace him.—Arndstein 
v. McCarthy, U. S. Marshal, U. S. S. C., 41 Sup. 
Ct. 26. 

4, Banks and Banking—Conversion.—A bank, 
which cashed a check on indorsement by its 
agent, with knowledge that the indorsement 
was unauthorized, and charged the check 
against the drawer’s account, is liable to the 
payee of the check for conversion of his prop- 
erty, though it would not be liable to him in an 
action for breach of contract.—Fidelity & Depo- 
sit Co. of Maryland v. Bank of Charleston, Nat. 
Banking Assn., U. S. C. C. A., 267 Fed. 367. 

5. Stockholders’ Liability Under the lan- 
guage of Const. art. 12, § 2, bank stockholders 
do not relieve themselves from superadded lia- 
bility on insolvency of the bank, as to existing 
obligations of the bank incurred while they 
owned their stock, by sale and transfer of their 
shares of stock.—Fremont State Bank v. Vin- 
cent, Wash., 192 Pac. 975. 

6. Bills and Notes—Burden of Proof.—When 

there is evidence tending to show fraud in the 
execution of a note, the burden is on plaintiff 
to show that he was a bona fide purchaser of 
the note, and not on defendants to establish the 
negative of that proposition.—-Dennison v. Spi- 
vey, N. C., 104 S. E. 370. 
7. Boundaries—Monuments and Distances.— 
The legal guides for determining a question 
of boundary or the location of a land line in 
their order and importance are natural monu- 
ments, artificial monuments, distances, courses, 
and quantity; the controlling consideration be- 
ing the intention of the parties.—Meyer v. Come- 
gys, La., 86 So. 307. 

8. Brokers—Revocation of Agency.—In a real 
estate broker’s action for commissions based on 
the production of a purchaser in answer to a 
written offer made by defendant to plaintiff, 
there could be no recovery where it appeared 





without contradiction that before defendant's, 


proposal had been accepted defendant had re- 
voked it.—Tillman v. Gibson, Cal., 192 Pac. 1033. 


9. Carriers of Passengers — Fine Print on 
Check.—Bailor of trunk with transfer company 
held not as a matter of law bound by the un- 
known terms in fine print on a small pasteboard 
check reasonably understood by her to be a 
mere voucher or token for identification of the 
trunk, and accepted as such by her without ob- 
jection.—Hamilton — v. jaggage & Omnibus 
Transfer Co., Ore., 192 Pac. 1058. 

10. Commerce—Discrimination. -— The find- 
ings of the Interstate Commerce Commission 
on questions of discrimination in service can be 
disturbed by judicial decree only where its ac- 
tion is arbitrary or transcends the legitimate 
bounds of its authority.—Seabord Air Line Ry. 
Co. v. United States, U. S. S. C., 41 Sup. Ct. 24. 


11. Constitutional Law—Custody of Child.— 
The right of a parent to the custody of a child 
is not a property right, but is a right based on 
the parent’s obligations and is subject to the 
supreme power of the state to take the custody 
of the child away from the parent for its own 
good.—Fischer v. Meader, N. J., 111 Atl. 503. 


12. Contracts—Essence of.—Where time is of 
the essence of the contract, the parties to it 
are entitled to a strict compliance with its 
terms as to time of performance.—Penn Oil Co. 
v. Triangle Petroleum & Gasoline Co., Md., 111 
Atl. 482. 
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13. Corporations—Trust Fund.—The property 
and assets of an insolvent corporation consti- 
tute a trust fund for the benefit of all its cred- 
itors.—P. Yates Mach. Co. v. Lakin, Wash., 
192 Pac. 983. 


14. 
stock to sell 


right given pledgee of 
time without notice to 
the pledgor is one which can be. waived, and 
which is waived, by granting pledgor an in- 
definite extension of time within which to sell 
himself, so that after such extension a sale by 
pledgee without notice to pledgor is a conver- 
sion thereof.—Musser v. McCornick & Co., Utah, 
192 Pac. 

15. Courts—Extra Territorial Force.—Though 
other states may give effect to statutes outside 
the borders of the state enacting them, a state 
statute cannot have any effect as a law beyond 
the borders of the state which enacts it.—Quong 
Ham Wah Co. v. Industrial Acc. Commission, 
Cal., 192 Pac. 1021. 


16. Jurisdiction. “Jurisdiction” is the 
power to hear and determine, not the power to 
hear and determine correctly or incorrectly. 
State v. Superior Court, Wash., 192 Pac. 937. 


17. Criminal Law—Forfeiture.—That defend- 
ant had been convicted of illicit distilling does 
not deprive the court of authority to condemn 
or forfeit the property involved, under the rule 
against invoking a double penalty or punishing 
defendant twice for the same offense; the for- 
feiture proceeding being a proceeding in rem, 
and comprehended within the penalty fixed by 
statute.—United States v. One Machine for Cork- 
ing Bottles, U. S. D. C., 267 Fed. 501. 


18. — Actual seisin of the 
husband, or of some one to his use, is a re- 
quisite of dower; and actual seisin of the wife 
is a requisite of curtesy. Hence, where lands 
are in the possession of a tenant for life, the 
wife or husband of a remainderman predeceas- 
ing the life tenant takes no dower or curtesy.— 
Weaver v. Patterson, N J.., 111 Atl. 506. 


19. Damages—Liquidated.— The purpose of 

liquidated damages is to furnish compensation 
for an injury sustained, and if the amount pro- 
vided does not bear a reasonable relation to the 
damage which might be contemplated by the 
parties, or if it was intended to more than cover 
that damage, and is not compensatory merely, 
it will be construed as a penalty.—Sunderland 
Bros. Co. v. Chicago, B. & Q. R. Co., Neb., 179 
N. W. 546. 
e 20. Death—Divorce.—A wife, who had sepa- 
rated from her husband soon after their mar- 
riage, and had thereafter received no support 
from him, but who was not divorced, can re- 
cover substantial damages for his death.— 
Southern Ry. Co. v. Miller, U. S. A., 267 
Fed. 376. 

21. Intoxication.—If the deceased was in- 
toxicated, that fact should be considered by the 
jury in connection with all the other facts and 
circumstances in determining whether he was 
guilty of contributory negligence, but did not 
in itself establish such negligence.—Guhl v. 
Warroad Stock, Grain & Produce Co., Minn., 179 
N. W. 564 

22. Dedication—Plat.—A sale by the owner of 
a tract of land of lots within the tract by 
reference to a plat of the tract is a dedication 
to the public of the streets shown on the plat. 
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Curtesy—Seisin. 








—Town of Lumberton vy. Branch, N. C., 104 S. 
E. 460. 
23. Descent and Distribution. — Good Will.— 


Good will is an element of value proper to be 
taken into consideration in ascertaining the 
value of a going concern, as for purposes of 
estimating the value of stock inherited by a 
widow from her husband and purchased by her 
brother-in-law, the deceased husband’s admini- 
strator.—Bettendorf v. Bettendorf, Iowa, 179 N. 
W. 444. 

24. Diverce—Custody of Child—Where the 
custody of children was granted to the father 
on divorce, the mother being of good character, 
adequate provision should be made for the chil- 
dren visiting her at suitable times during school 
vacations, and any autocratic attitude of the 











while the children 
condemned.—Delle 


father toward the mother 
were visiting her should be 
Vv. Delle, Wash., 192 Pac. 966. 


25. Dower—Marriage Relation. — An action 
for dower, which is not the result of any con- 
tract between husband and wife, either express 
or implied, but an institution of the state, 
founded upon public policy, made by positive 
law an incident of the marriage relation, is not 
an action on contract, nor in personam against 
the heirs at law, but is in the nature of an action 
in rem against realty, to secure an assignment 
to the widow of the part thereof to which she 
is entitled.—BGonert v. Bonert, N. Y., 184 N. Y. 
S. 274. ; 


26. Eminent Domain—Damages.—In proceed- 
ings to condemn a part of a lot for a sidewalk, 
it is not proper, in determining the measure 
of damages for the taker, to limit the inquiry 
as to the use to which the property may be 
put in the future, which opens too broad a field 
of conjecture.—City of San Antonio vy. Fike. 
Tex., 224 S. W. 911. 

27. tquity—-Clean Hands. — A claim that a 
corporation complainant comes into court with 
unclean hands cannot be predicated on acts of 
a stockholder, unconnected with any action by 
the corporation.—Council of Defense of State 
of New Mexico y. International Magazine Co.. 
U.S. C. C. A., 267 Fed. 390. 

28.—-——Concurrent Jurisdiction.—As the cause 
of action alleged by such a bill is one as to 
which courts of law and courts of equity hav: 
concurrent jurisdiction, adequacy of the remedy 
at law is no bar to relief in equity.—Sperry v. 


Premier Pocahontas Collieries Co., W. Va., 104 
S. E. 486. 
29. istoppel---Repudiation.—If after a decree 


of partition is entered in a suit not brought for 
that purpose but by a creditor of one of the 
partitioners to subject his interest in the land 
partitioned to the payment of his debts, the 
several partitioners to whom allotments were 
so made take and hold in severalty the parts 
allotted to them respectively and thereafter sell, 
convey, and lease the land with reference to 
such partition, equity will not suffer them or 
their successors in title, years afterward, tu 
repudiate such partition.—Spriggs v. McCreery, 
W. Va., 104 S. E. 479. 

30. Evidenee—<Adverse Possession.—Declara- 
tions made by one in possession of land that he 
held it as his own are admissible to show ad- 
verse possession, as explanatory of the posses- 
sion and part of the res gestae.—Richmond Ce- 
dar Works vy. Foreman Blades Lumber Co., U 
S. C. C. A., 267 Fed. 363. 

31. Presumption.—The failure to produce 
evidence peculiarly within the knowledge of a 
party will raise a presumption against him, and 
every reasonable intendment will be in favor 
of his opponent on that issue.—Clover v. Clover, 
Tex., 224 S. W. 916. 

32. Execution—Vendor’s Lien.—A subsequent 
purchaser of land subject to a vendor’s lien who 
assumed the payment of the note secured by 
the lien and whose interest was sold under 
execution is not liable to the purchaser at the 
execution sale on the assumption of the lien for 
the amount bid for the land, since the execution 
sale covered only the judgment debtor’s inter- 
est in the land, which was his right thereto 
subject to the lien——Bidwell v. Taylor, Tex., 224 
S. W. 941. 

33. Executors and Administrators—Attorney. 
—The attorney for an administrator acts in a 
fiduciary capacity toward the estate, and a sale 
by the administrator to him cannot be sustained 
any more than could a sale by the administrator 
+ aati v. Cooper, Ill., 128 N. E. 
vod. 

34. Equity.—That an administrator falsely 
represents to the court that he and his sister 
are the sole heirs of decedent, and thereby pro- 
cures a decree of distribution to be made on 
that basis, does not entitle omitted heirs to 
relief in equity; the fraud being intrinsic merely. 
—Monk v. Morgan, Cal., 192 Pac. 1042. 

35. Explosives—Negligence per se.—A person 
who uses kerosene in lighting a fire is not nec- 
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essarily guilty of negligence, though a distinc- 
tion is to be drawn between its use for lighting 
a new fire and its use for reviving one partially 
extinet.—Farrell v. G. O. Miller Co., Minn., 179 
N. W. 566. 


36. KFixtures—Severance.—The rule for deter- 
mining what is a fixture is always construed 
strongly against vendor, and whatever is essen- 
tial to the purpose for which a building is used 
will be considered a fixture, although the con- 
nection may be severed without physical or last- 
ing aid to either.—Stone v. Suckle, Ark., 224 
Ss. W. 

37. pe Element.—Under Ky. 
St. § 1189, knowledge of the forgery is an essen- 
tial element of the crime of uttering a forged 
check.—Montgomery v. Commonwealth, Ky., 224 
S. W. 878. 

38. Frauds, Statute of — Memorandum of 
Sale-—A memorandum of a sale of a carload of 
potatoes, copies being delivered to both the 
buyer and seller, was sufficient evidence of the 
sale to take the transaction out of-the statute. 
—Fort v. Cummins, Ind., 128 N. E. 624. 

39. Oral Sale.-—Where a purchaser of per- 
sonalty under an oral sale was in possession, 
delivery, taking the contract out of the statute, 
may be shown by acts of dominion and control 
by the purchaser inconsistent with the facts on 
which his prior possession was based.—Deitrick 
v. Sennott, Iowa, 179 N. W. 424. 

40.——-Performance Within Year.—Exercise of 
the option in a lease for renewal for two years 
is not within the prohibition of the statute of 
frauds as to contract for creation of an interest 
in lands other than by a lease for not over a 
year.—Marckres Bros. v. Perry Gas Works, 
lowa, 179 N. W. 538. 

41..—-Perftormance Within Year.—If perform- 
ance of a contract depends on a contingency 
which may happen within a year, it is not within 
the statute, though that contingency may not 
in fact happen until after expiration of the 
year, and though the parties may not have ex- 
pected that it would occur within that period. 
—Fearon Lumber & Veneer Co. vy. Lawson's 
Adm’r., Ky., 224 S. W. 882. 

42. Highways—lIiqual Rights.—-An owner of 
cows has an equal right to drive them along the 
highway as an automobile owner has to drive 
his machine over it, and each of the parties 
owes the other the duty of exerciSing his right 
so as not to interfere with the rights of the 
other, and the fact that it was night-time and 
the peculiar characteristics of the cows and the 
machine affect the rights only as théy bear wo: 
the degree of vigilance each was bound t 
exercise.—Bombard y. Newton, Vt., 111 Atl. 510. 

43. Husband and Wife — Ratification. — The 
ratification by a woman, after the death of her 
husband, of her indorsement of a note prior to 
his death, by making a partial payment thereon 
and promising to pay the balance, is void, un- 
less supported by a new consideration, and 
does not obligate her to pay the Shliott 
v. MeMillan, N. C., 104 S. E. 459. 

44. Injunction—Possession and Improvement. 

-A purchaser in actual possession of the prem- 
ises, and who has made valuable improvements 
thereon, and who has paid the purchase money 
in full, is clothed with a perfect equity equiv- 
alent to,a legal title, as respects right to have 
trespass enjoined.—Bass v. nee Methodist 











Episcopal Church, Ga., 104 S. 437. 
45. Insurance—Accident. — gine’ is “acci- 
dental,” within the meaning of an accident in- 


surance policy, when it is the result of injuries 
inflicted by a third person without the fault o: 
the person injured, but is probably not so where 
the altercation causing the injury is provoked 
by the insured.—Buckley v. Massachusetts Bond- 
ing & Ins. Co., Wash., 192 Pac. 924. 
16.——Reforming Policy.—Where plaintiff in- 
tended his fire policy should cover and insure 
his entire stock of merchandise, but by mistake 
of the agent the stock was erroneously described 
as to the building in which it was located, which 
plaintiff insured did not know until after fire. he 
having directed the agent to insure his entire 
stock, equity can reform the policy and correct 
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the mistake.—Newark Fire Ins. Co. v. Martins- 
ville Harness Co., Ind., 128 N. E. 616. 


17.—Reinstatement.—If upon receipt of such 
a notice, the delinquent member, after forfei- 
ture, remits the amount of such delinquency. 
and with his remittance gives notice of his bad 
condition of health, and the insurer promptly de- 
clines the offer, such remittance does not rein- 
state the delinquent nor bind the insurer to an 
unconditional waiver of the forfeiture.—Cum- 
mings et al. v. Masonic Drotective Assn., W. Va 
104 S. EB. 494. 


48. Intoxicating Liquors — Transportation.— 
Volstead Act, tit. 2, § 3, forbidding the trans- 
portation of liquor for beverage purposes, is 
valid under Const. Amend. 18, which forbids the 
manufacture, sale, or transportation of such 
liquor for beverage purposes.—Corneli vy. Moore, 
u. S. D. C., 267 Fed. 456. 

49.——Volstead Act.—The purpose of Vol- 
stead Act, tit. II, was to enforce the Eighteenth 
Amendment to the Constitution, section 1 of 
which prohibits the manufacture, sale, and 
transportation of intoxicating liquors for bev- 
erage purposes, but not to confiscate liquors 
lawfully owned at the time the amendment be- 
came effective, and which the owner intended 
to use in a lawful manner, and such purpose is 
of importance in determining the méaning of 
the act.—Street v. Lincoln Safe Deposit Co. et 
al., U. S. S. C., 41 Sup. Ct. 


50. Judgment—Executory Contract.—An ex- 





‘ecutory contract for the purchase of land, pay- 


ment on the installment plan, with provision 
for forfeiture in event of failure to pay any in- 
stallment due, creates no interest in the pur- 
chaser so long as the contract remains executory 
and forfeitable, and the purchaser has no legal 
or equitable title until performance, so that 
until that time a judgment against him would 
not be a lien on the property.—Schaefer vy. E. 
F. Gregory Co., Wash., 192 Pac. 968. 

51. Landlord and Tenant—Guest of Tenant. 
—A guest of a lessee, injured by reason of a 
defect in a step, stands in the shoes of the les- 
see.—Thomson v. Cooke, La., 86 So. 332. 

52.——Holding Over.—A tenant in possession 
under a lease from year to year holds over for 
another year unless he receives 60 days’ notice 
of the intention of his landlord to terminate the 
lease.—W illhite v. Schurtz, Ill, 128 N. E. 551. 

53.——Privity.—Liability for rent is based on 
privity of contract or privity of estate: and 
where there is an express covenant to pay, the 
lessee is held in privity of contract, and, in the 
absence of express covenant, the liability arises 
on an implied wert gate whereby he is held 
in privity of est auble v. Hanson, Tex.. 
224 Ss. W. ; 

54. Lieenses—Regulation.—A state cannot re- 
quire the driver of a government motor truck 
carrying the mails over its post roads to procure 
a license after satisfying its official of his com- 
petence and paying a fee therefor, though it 
could hold him responsible for violation of its 
general laws including perhaps its laws of the 
road, since the requirement of a license is an 
attempt to regulate the doing of the act he was 
employed by the government to do, which is 
beyond the pow . of the state.—Johnson y. _ State 
of Maryland, U. S. C., 41 Sup. Ct. 16. 

55. att ‘of Actions—Lex Fori.— Where 
parties residing in another state make a con- 
tract to be performed there, and such contract 
is breached in such state, and none of said par- 
ties have ever lived in Mississippi, the right of 
action for damages for such breach is barred bv 
the Mississippi statute of limitations, where the 
suit is brought in the courts of this state.— 
Fisher v. Burk, Miss., 86 So. 300. 


56. Mechanies’ Liens—Competing Claimants, 
—In a suit by chief building contractor against 
owner, sublienors should be brought in. so that 
such dependent or competing claims shall he 
heard together and finally adjudicated.—Morgan 
v. Sagamore Development Co., N. Y., 184 N. Y. 
S. 311. 

57. Mines and Minerals—Joint Lease.—An oil 
lease made to a company by two. described as 
husband and wife and designated as the first 
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party, describing the lands by boundaries and 
as containing a certain number of acres, and 
making no reference to separate ownership, and 
providing as consideration $1 and the delivery 
to the first party of a certain part of all oil 
produced, and requiring the completion by the 
second party of “a well on said lands” within a 
certain time, is a joint lease, satisfied by a 
single well, though the husband owns two tracts, 
separate, but in the same section, and the wife 
one tract, contiguous to one of the others.— 
Ohio Oil Co. v. Fowler, Ind., 128 N. E. 626. 


58.——Reservation.—A reservation in a deed 
of “all the minerals in, on, or under” the land 
conveyed held to include oil under the surface. 
—Lovelace et al. v. Southwestern Petroleum Co. 
et al., U. S. D. C., 267 Fed. 504. 


59. Mortgages—Reconveyance. — Where the 
conveyance purports on its face to be made as 
security and contains a defeasance divesting 
the legal title on performance of the condition, 
no reconveyance is necessary to revest the le- 
gal title in the grantor, where it appears that 
the condition has been performed.—McGehee vy. 
Garringer, Mo., 224 S. W. 828. 


60. Negligence—Invitee.—The proprietor of a 
store is under duty of ordinary care to pre- 
vent injury to one there by invitation, which 
includes enticement, allurement, and induce- 
ment, but owes no such duty to a licensee, one 
there by mere permission or acquiescence.—This- 
tlethwaite v. Heck, Ind., 128 N. E. 611. 

61. Proximate Cause.—Proximate cause is 
ordinarily a question of fact, which may be es- 
tablished by circumstantial evidence.—Colorado 
& S. Ry. Co. v. Rowe, Tex., 224 S. W. 928. 

62. Patents—Benefits.—A patentee is entitled 
to all of the benefit that he claimed for his de- 





vice or that can be given to it by formal 
changes.—New York Scaffolding Co. v. Chain 
Belt Co., U. S. S. C., 41 Sup. Ct. 21. 

63. Invention.—The fact that other invent- 





ors working in the same art would have been 
able to make the combination made by patentee 
does not disprove invention, if the ordinary 
journeyman in the art could not have made such 
combination.—Juengst v. Hill Pub. Co., U. S. D. 
C., 267 Fed, 428. 

64. Perpetuities—Charitable Use.—Donations 
by will of property in perpetuity, except for char- 
itable uses, are void, as against public policy.— 
Smith v. Heyward, S. C., 104 S. E. 473. 

65. Principal and Agent—Proof of Agency.— 
Acts and declarations of an agent are not gen- 


erally admissible to prove his agency.—Dolan 
v. Keppel, Iowa, 179 N. W. 615. 
66. Principal and Surety — Exoneration of 


surety.—Where property of the principal debtor 
is appropriated under chattel mortgage by the 
creditor, the debtor’s surety and the land of 
the surety on which the creditor holds mortgage 
are exonerated to such extent.—Kennedy v. At- 
lantic Trust & Banking Co., N. C., 104 S. E. 464. 


67. Release of Surety.—Sureties on bond 
of contractor to build church held released from 
liability on his bond by reason of the conduct 
of the principals in the bond, the building com- 
mittee of the church, in failing to retain 20 per 
cent of the contract price until 30 days after 
completion and acceptance of the building, as 
provided in the contract.—Burton Lingo Co. v. 
First Baptist Church, Tex., 224 S. W. 913. 


68. Railroads—Special Danger. — A railroad 
company is not negligent in failing to maintain 
gates or a watchman at an ordinary crossing in 
a residence neighborhood, where there is no 
special danger by reason of conditions existing. 
—Opp v. Pryor, Ill., 128 N. E. 580. 

69. Release—Joint Tortfeasors.—In action for 
damages for conspiracy to defraud in connec- 
tion with the sale of corporate stock to plain- 
tiff, the release of one of the defendants from 
liability on account of the sale of such stock 
held to release the other defendants.—Betcher v. 
Kunz, Wash., 192 Pac. 955. 

70. Joint Tort-feasor.—The release of one 
joint tort-feasor, being valid. operates as a re- 
lease of the others.—Kirkland v. Ensign-Bick- 
ford Co., U. S. D. C., 267 Fed. 472. 











71. Sales—Delivery.—Where buyers, who had 
ordered a new machine, agreed to take a used 
machine, admittedly out of repair, and gave 
their notes for the price, the first of which was 
to be paid when the machine was satisfactorily 
repaired, and the sellers’ expert, after attempt- 
ing for 12 days to put the machine in order, 
confessed his inability to do so, and directed 
its return to the sellers, there was no delivery 
of the machine to the buyers, and the considera- 
tion for their notes had failed.—Gwinn v. Hey- 
don, Wash., 192 Pac. 914. 


72. Measure of Damage.—Where goods of a 
certain quality are ordered on contract for fu- 
ture delivery, and goods of an inferior quality 
are delivered, the measure of damages is the 
difference between the market value of the 
goods delivered, at the time and place of delivery. 
and the value of goods of the character ordered, 
at the time and place of delivery.—Atlanta Mill- 
ing Co. v. Acme Mfg. Co., Ga., 104 S. E. 457. 


73. Seduction-—Chastity.—In prosecution for 
seduction, defendant cannot overcome the pre- 
sumption of chastity by proof of general repu- 
tation as to chastity, proof of specific acts of in- 
tercourse being necessary, since defendant is 
required to prove actual unchastity, and not 
merely a reputation for unchastity, chastity be- 
ing an existing personal virtue, and not a repu- 
tation.—State v. Storrs, Wash., 192 Pac. 984. 


74. States—Negligence. — The state is not 
liable for the negligence of its representatives, 
in the absence of a statute specifically waiving 
its exemption from and assuming liability.— 
Learn v. State, N. Y., 184 N. Y. S. 281. 


75. Taxation—Legal Title. — The person in 
possession of land claiming ownership and re- 
ceiving the rents and profits thereon is primarilv 
liable for the payment of taxes whether he holds 
the legal title or only an equitable title — 
Mitehell v. Mutch, Iowa, 179 N. W 


76. Tenaney in Common — Purchase by Ten- 
ant.—A tenant in common cannot add to or 
strengthen his title by purchasing title to the 
entire property at a tax sale, or by purchasing 
it from a stranger who has purchased at such 
sale.—Sanders vy. Sanders, Ark., 224 S. W. 732. 

77. Vendor and Purchaser—Constructive No- 
tice.—Where a title to real estate, valid upon its 
face, has stood unchallenged upon the publi« 
record for many years, one who purchases the 
property is presumed to do so upon the faith 
of such record, and is thereby protected against 
attacks by.the heirs of the former owner, charg- 
ing fraud and simulation in a conveyance from 
him, unless it be alleged and proved that such 
purchaser participated therein.— Jackson vy. 
Creswell, La., 86 So. 329. 

78. Wills—Issue.—The word “issue” in a le- 
gal sense means descendants, and includes the 
whole line of lineal descendants, but in a pop- 
ular sense it may mean child or children, and 
may be used in that sense in a will.—Beaty v. 
Calliss, Ill, 128 N. E. 547. 

79. Signatu d statement of son, 
in nature of postscript to a letter written to his 
father, that if he died for his country he wanted 
the father to receive his insurance money, held 
not a valid holographic will, which, under Kir- 
by’s Digest. § 8012. must be signed at the end.— 
Borchers v. Borchers, Ark., 224 S. W. 72 

80. Trusts.—A trust is not created where 
a clear direction or choice is given to act or 
not to act, especially where the prior disposi- 
tions import an absolute or uncontrollable own- 

















ership.—Harvey v. Griggs, Del., 111 Atl. 437. 
81. Witnesses—Cross-Examination. — In a 
prosecution for burglary, where keys were 


found in defendant’s suitcase, and he was asked 
by the county attorney what he was dong wit 
them. the court’s ruling that, where defendant 
denied a thing. he could he quizzed about any- 
thing that would help to determine it, held not 
subject to the objection that defendant was 
cross-examined to greater extent than direct 
examination and upon new matter: skeleton 
keys being useful to persons of a burglarious 
turn of mind.—Cline v. State, Ariz., 192 Pac. 
1971. 











